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Summary of
Attorney General Janet Napolitano's
Capital Case Commission Recommendations

Satewide Capital Public Defender Office: Create a statewide capital public defender office
to represent capital defendants at thetria leve in the rural counties and in statewide post-
conviction relief proceedings. Legidation that would establish such an office was defeated in
the 2001 and 2002 State Legidative Sessions. The Capital Case Commission deeply regrets
that the Legidature did not address this need and urges the Legidature to pass legidation
appropriating monies for capital litigation resources.

Audio/videotaping Interrogations and Confessions: Urge law enforcement to audiotape or
videotgpe al advice of rights, waiver of rights and questioning of suspectsin dl firs-degree
murder cases when feasible. A protocol was drafted and presented to the Attorney Generd’s
Law Enforcement Advisory Board. Although resource concerns were expressed, the Advisory
Board concurred in sending the protocol to the Arizona Crimina Justice Commission for
congderation.

Minimum Age: Enact legidation that would make defendants under the age of 18 at the time of
acrimeindigible for the death pendty. Legidation introduced in the 2002 State L egidative
Sesson falled. It isanticipated that Smilar legidation will be reintroduced in the 2003 Regular
Legidative Sesson. (This recommendation was supported by amgority of the Commission,
but was not a consensus recommendation.)

Mental Retardation: Enact legidation that would (1) make mentally retarded defendants
indigible for the deeth penalty; and (2) require pre-trid mentd retardation screening of dl
defendants facing the death pendty. Legidation implementing this proposd was introduced in
the 2001 Legidative Sesson and signed into law on April 26, 2001.

Death Penalty Notice: Amend Rule 15.1(g)(2) of the Arizona Rules of Crimina Procedure to
extend the time for filing the notice of intent to seek the death pendty to 60 days after
arraignment to alow more reasoned deliberations regarding whether to seek the death pendty.
Additiond extensions of time would be available by stipulation of the parties and approva by
thetrial court. The Capita Case Commission’s proposed change to Rule 15.1(g)(1) was
adopted by the Arizona Supreme Court effective June 1, 2002.

Selection of Capital Cases: Urge prosecutors to develop written policies regarding the
identification of cases in which to seek the death pendty, including a provison to solicit or
accept defense input before seeking the death pendty. This recommendation will be submitted
to the Arizona Prosecuting Attorneys Advisory Council (*“APAAC”) for consderation.



10.

11.

12.

Competence of Defense Counsel: Amend Ethicd Rule 1.1 to require dl lavyers who
represent capital defendants to comply with the standards set forth in Rule 6.8 of the Arizona
Rules of Crimina Procedure (court-gppointed counsdl is dready required to meet the
experience and quaification standards st forth in Rule 6.8; the proposed rule would impose the
same standards for privately-retained counsd). Amend Ethical Rules 5.1, 5.2 and 5.3 to hold
supervisors in public law offices respongible for supervising counsel appointed in capital cases
and to ensure that subordinate attorneys caseloads are such that they are able to render
competent representation. The Ethical Rule Review Group (ERRG) of the Arizona Bar
Association recommended these changes. As of the publication of this Report, public comment
was pending.

Legal and Judicial Education: Amend Rule 45(a) of the Rules of Arizona Supreme Court to
(1) require atorneys to complete a minimum of sx hours of continuing lega education in capitd
litigation, including ethica duties, within the preceding three years of being assgned a capitd
case; and (2) require judges to complete aminimum of six hours of continuing judicid education
in capitd litigation within the preceding three years of being assigned acepita case. The
Attorney Generd’s Office will prepare a Petition to amend Rule 45(a) for submission to the
Arizona Supreme Court on behdf of the Capitd Case Commission.

Mitigation Specialists Amend Rule 15 of the Arizona Rules of Crimina Procedure to provide
for the appointment of investigators and expert witnesses for indigent defendants. The Capita
Case Commission’s proposed changes to Rule 15 were adopted with minor modifications by
the Arizona Supreme Court effective June 1, 2002.

Considerations Regarding Requests for Extension of Time Amend Rules 31 and 32 of the
Arizona Rules of Crimina Procedure to require courts to consider the rights of the victim and
defendant to a prompt and find conclusion of the case when ruling on any request for extension
of time. The Capital Case Commission’s proposed changes to Rules 31 and 32 were adopted
by the Arizona Supreme Court effective June 1, 2002.

Jury Deliberations. Oppose a Petition to Amend Rule 19.4 of the Arizona Rules of Crimind
Procedure that would alow juriesin crimina cases to deliberate the case before jury
ingructions are given by the court. The Attorney Generd’ s Office submitted comments
opposing the Petition on behdf of the Capitd Case Commisson. The Arizona Supreme Court
denied the Petition to Amend Rule 19.4.

When a Peace Officer is Murdered: Amend A.R.S. § 13-703(F)(10) to include the murder of
an off-duty peace officer as an aggravating factor if the murder was motivated by the peace
officer' sstatus. This recommendation was presented to the Attorney Generd’s Law
Enforcement Advisory Board, but the Board declined to pursue the recommendation at this
time.



13.

14.

15.

16.

17.

18.

Victim Impact at Aggravation/Mitigation Hearings: Amend Rule 26.3 of the Arizona Rules
of Crimina Procedure, the Comment, and Supreme Court Administrative Order 94-16 to
provide that a sentenceis not imposed in acapita case until seven days after a sentencing
hearing a which the court consders aggravating and mitigating factors, the victim’sfamily is
given an opportunity to present information, and the defendant is allowed to present alocution.
The Capitd Case Commission’s proposed changes to Rule 26.3 were adopted by the Arizona
Supreme Court effective June 1, 2002. That change, however, became inapplicable with the
enactment of Arizona s new jury-sentencing statute in August 2002.

Residual Doubt in Sentencing: Oppose adding residua doubt to Arizona slist of statutory
mitigators found in A.R.S. 8 13-703(G), acknowledging thet trid judges have the authority to
consder the strength of the government’ s case in determining the appropriate sentence. (Non-
consensus recommendation.)

Clerks of Court and Court Reporters’ Procedures: (1) Amend Rule 31.9 of the Arizona
Rules of Crimina Procedure to require clerks of court to notify al court reportersin capita
cases within ten days of the filing of the notice of gpped to submit al transcripts to the Clerk of
the Supreme Court; (2) requiretrid judgesto order transcription of al trid proceedings and the
gathering of the record on apped in every firgt-degree murder case at the time the guilty verdict
is returned; and (3) require superior court clerks to enter a docketing code on al crimina
cdendars identifying cases in which the death pendty issought. The Commisson's
recommended changes were adopted by the Arizona Supreme Court effective June 1, 2002.

File Repository: Cregate arepogitory in each county for dl trid and gppellate defensefilesin dl
capital cases 0 that post-conviction relief counsa can readily accessfilesfrom asingle
location. Additiond discussion is needed with court administrators, prosecutors and defense
counsd to implement this recommendetion.

Competency to be Executed: Commute death sentences to the maximum lawful sentence
possible upon finding that the defendant has become incompetent to be executed after the
issuance of a desth warrant. Legidation was introduced during the 2002 State Legidative
Session, but failed. It isanticipated that Smilar legidation will be reintroduced in the 2003
Regular Legidative Sesson. (Non-consensus recommendation.)

Maintain Capital Case Data: (1) Amend data collection procedures at superior courts,
prosecuting attorneys' offices and at the Attorney Generd’ s Office to better capture descriptive
data about defendants, victims and the death pendty process, and (2) establish a mechanism
that will alow the Attorney Genera’ s Office to maintain Data Set |, and the Center for Urban
Inquiry, College of Public Programs a Arizona State University to maintain DataSet 1. A
subgroup of the Data/lResearch Subcommittee will continue to ddliberate and develop
processes and protocols to implement these recommendations.



19.

20.

21.

Preservation of DNA Evidence: Encourage that legidation be enacted that would require the
preservation of dl biologica materias found at the scene of al unsolved homicidesand in dl
capital cases until such time as a defendant can be provided an opportunity to request DNA
testing of that evidence. The Attorney Generd’s Law Enforcement Advisory Board expressed
concerns regarding alack of resources to implement this proposd, but did not oppose the
recommendation. (Non-consensus recommendation.)

Use of the F6 Aggravator: Encourage further study of the use of the A.R.S. § 13-703(F)(6)
aggravating factor that a murder was committed in an especidly crud, heinous or depraved
manner. Concerns raised during Commission discussions were that the aggravator is overused
andisvague. Oppodition to changing the F6 aggravator was based on a belief that thisis an
important aggravator in determining which cases stand out as being above the norm of firg-
degree murders, and the current terms are relatively well defined by case law. (Non-consensus
recommendation.)

Race-Neutral Decisions. Encourage adl participants in the crimind justice system to promote

practices that ensure race-neutra decisions, and encourage the use of the empirica datafrom
Data Sets| and 11 in interna reviews and discussions regarding the deeth penalty process.
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|. Introduction

In recent years, events across the country have raised the public’s awvareness of the death pendty and its
adminidration. Since January, 1999, Arizonahas executed 10 inmatesand 117 prisonersare currently on
Arizona s desth row. Recognizing the need for a comprehensive study of the death pendty processin
Arizona, Attorney Genera Janet Napolitano formed the Attorney Generd’ s Capitd Case Commissionin
the summer of 2000 to study key issues and make recommendationsto try to ensure that the death pendty
processin Arizonaisjug, timely, and fair to defendants and victims. This Commission was not charged
with and did not consider whether a moratorium or abolition of the death penalty was warranted.

Commission M embership

The Capitd Case Commission brought together persons with varied experience and distinct perspectives
regarding the capita case pre-trid, trid, sentencing and apped processes. Commission membersinclude
prosecutors, defense attorneys, trial and gppellatejudges, victims' rights advocates, citizens, and members
of the Arizona Legidature. Members did not aways agree, but were seadfast in thelr ddliberations to

overcome differences in an effort to reach consensus on issues. Commission membersinclude:

The Hon. Janet Napolitano
Arizona Attorney Generd,
Chair

Mr. Paul Ahler
Maricopa County Attorney’s
Office

Mr. Paul Babbitt
Coconino County Board of
Supervisors

Dr. Peg Bortner

Center for Urban Inquiry,
College of Public Programs
Arizona State Universty

Mr. James Bush
Fennemore Craig

Mr. Jose Cardenas
Lewisand RocaLLP

Hon. David R. Cole
Maricopa County Superior
Court Judge

The Hon. Steven Conn
Mohave County Superior
Court Judge

Sen. Chris Cummiskey
Arizona State Senate

Hon. Stanley G. Feldman
Arizona Supreme Court Justice

Mr. Jaime Gutierrez
Former Arizona State Senator

Mr. Charles Hagtings
Yavapa County Attorney’s
Office

Mr. Harold Higgins
Pima County Assstant Public
Defender

Sen. Marilyn Jarrett
Arizona State Senate

Mr. Christopher Johns
Maricopa County Deputy
Public Defender - Appeds
Divison

Hon. Cindy Jorgenson
U.S. Didgtrict Court Judge for
the State of Arizona

Mr. Michad Kimerer
Kimerer & Lavdle

Mr. Charles Krull
Maricopa County Deputy
Public Defender - Appeds
Divison

Mr. Thomas LeClaire
Sdl & Wilmer LLP

Ms Gall Ldand
Director, Homicide Survivors



Rep. John Loredo Mr. Lee Stein George_: Wei <
Arizona House of Fennemore Craig Executive Assistant to the
Representatives Governor

Mr. John Stookey Ms. Lois Y ankowski

Hon. Jam&s Mosller Osborn Maedon PA Pima Cty Assigtant Legal
Former Arizona Supreme Defender, Appeals Section
Court Justice Mr. Steven Twist

Viad Corporation.

Ms. Patricia Orozco
Y uma County Attorney Mr. Rick A. Unklesbay
Pima County Attorney’s Office
Hon. Michadl D. Ryan
Arizona Supreme Court Justice

Senator Tom Smith
Arizona State Senate

The Commiss onacknowledgesthefollowing dedi cated staff membersfromtheArizonaAttorney Generd’s
Office who participated in Commission discussons and asssted in preparing this Report: Dennis Burke,
Kent Cattani, Patrick Cunningham, Timothy Gelger, Michael Haener, Diane Saunders, and Peti Urias.

A DatalResearch Subcommittee was the first of four subcommittees formed and was charged with
compiling empirical data relating to the desth penalty process. A Pre-Trid Issues Subcommittee, a Trid
I ssues Subcommittee and a Direct Appea/PCR Subcommittee were each charged with andlyzing issues
relevant to the various stages of the death pendty process and to make recommendations to the
Commission.

The Data/lResearch Commiittee, chaired by Dr. Peg Bortner, Director of the College of Public Programs

Center for Urban Inquiry a Arizona State University, prepared two data sets relating to the death pendty
process in Arizona. Data Set | (Attachment “B”) provides a datigticd andysis of al casesin which a
defendant was sentenced to death between 1974 and July 1, 2000. Data Set 11 (Attachment “C”) offers
acomparative analysis between capital cases charged between January 1, 1995, and December 31, 1999,

and non-capital first-degree murder cases charged during that same period. The Attorney Generd

commissioned athird sudy (Attachment “D”) to attempt to estimate the incrementa additiona costs of
prosecuting, defending and appedling a capital murder case compared to those in a non-capital murder
case.

In March 2001, the Commission released an Interim Report (Attachment “A”) detailing the deliberations
of the subcommittees. After 24 months of study, the Commisson releases this Find Report. The report
includes Commission recommendationsto improve the fairness and timeliness of the deeth pendty system,
and the data studies described above. The report aso includes Comments submitted by individua
members of the Commission.



Many of the Commission recommendations were unanimoudy endorsed by members of the Commission.
Other recommendations reflect a mgority view, acknowledging strong differences of opinion on various
issues. Some of the recommendeations have aready been put into place through legidation or through the
rule-making process. Other recommendations have been rgected because of state budgetary or other
concerns, and a few recommendations were rendered ingpplicable when Arizona s death pendty Statute
was changed to provide for jury sentencing in capital cases. The change to jury sentencing resulted from
a 2002 decison by the United States Supreme Court in Ring v. Arizona, 122 S. Ct. 2428 (2002), in
whichthe Court held that adefendant in acapitd case hasa Sixth Amendment right to ajury determination
of aggravating circumstances that make the defendant digible for the death pendty. The Arizona
Legidature enacted the new death pendty datute (Attachment “E”) in an emergency sesson in August
2002. The new statute sgnificantly changes the landscape of the capita litigation process in Arizona
Additiond study and andlysis will be required as the change isimplemented across the Sate.

|I. Capital Punishment in Arizona
History

In Furman v. Georgia, 408 U.S. 238 (1972), the United States Supreme Court held that the death
pendty asadministered violated the United States Condtitution Eighth Amendment prohibition againgt cruel
and unusud punishment. A mgority of the court found that the sentencing authority was not adequately
guided in its discretion when imposing the deeth pendty, resulting in the death pendty being meted out in
“arbitrary and capricious’ ways. The decision effectively declared death pendty laws in 32 dtates
uncondtitutiona and removed over six hundred prisoners from desth rows around the country, including
Arizona

Thefollowing yesar, the Arizona Legidature enacted A.R.S. § 13-454, setting forth a new procedure for
death pendty cases. The new statute provided for a separate sentencing hearing to be held before thetria
court, rather than ajury, and enumerated Six aggravating circumstancesthat could be considered in deciding
whether toimpose adesth sentence: (1) prior conviction for which asentence of lifeimprisonment or desth
was imposable; (2) prior serious offense involving the use or threat of violence; (3) grave risk of degth to
others; (4) procurement of murder by payment or promise of payment; (5) commission of murder for
pecuniary gain; and (6) murder committed in an especidly heinous, crud or depraved manner. The
Legidature subsequently added the following aggravating circumstances. (7) murder committed whilein
custody (effective Oct. 1, 1978); (8) multiple homicides (effective Sept. 1, 1984); (9) murder of avictim
under 15 years of age (effective May 16, 1985) or of avictim 70 years of age or older (effective uly 17,
1993); and (10) murder of alaw enforcement officer (effective Sept. 30, 1988).

The State was then required to prove at least one of these aggravating circumstances beyond areasonable
doubt before the court could consider imposing the death pendty. If the State proved at least one of the
aggravating circumstances, the defense was permitted to try to establish one of four statutory mitigating
circumstances that were enacted in 1973: (a) the defendant’ s capacity to appreciate the wrongfulness of
his conduct wasimpaired; (b) the defendant was under unusua and substantial duress; (c) the defendant’s
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participation in the crime was minor; or (d) the defendant could not reasonably foresee that his conduct
would cause the death of another person. The court was then required to issue a specid verdict setting
forth its findings as to the existence or nonexistence of each of the circumstances set forth in the Statute.
The trid court then weighed the proven aggravating and mitigating circumstances and sentenced the
defendant to degth if the mitigation did not outweigh the proven aggravetion.

In 1976, the United States Supreme Court decided three landmark cases relating to the condtitutiondity
of post-Furman desth pendty statutes. In Gregg v. Georgia, 428 U.S. 153 (1976), the Court upheld
Georgid s new statute which included statutory aggravating circumstances and required specific findings
asto the circumstances of the crime and the character of the defendant. The Court also found that the new
Georgia Statute provided the sentencer with * adequate information and guidance.” In Woodson v. North
Carolina, 428 U.S. 280 (1976), the Court rejected North Carolina’ s mandatory imposition of the degth
penalty for any firs-degree murder convictions. The Court found that the imposition of amandatory deeth
sentence without consideration of the circumstances of the crime and the character and record of the
defendant violated the Eighth Amendment’ s proscription againg cruel and unusud punishment. However,
the United States Supreme Court rejected the argument that the death penalty wasper se cruel andunusud
punishment in Proffitt v. Florida, 428 U.S. 242 (1976). In Proffitt, the Court held that the aggravating
factor “especidly heinous, atrocious or crudl” was vaid as applied, upheld Forida s statutory procedures
that required the cong deration of specific aggravating and mitigating factors by the court, and theimpaosition
of the death penalty only when aggravating factors outwe gh mitigating factors. The Arizonadeath pendty
datute, which provided for a procedure Smilar to that in FHorida (separate guilt and penaty phasesof the
capitd trid) was upheld as condtitutiond by the Arizona Supreme Court in 1976 in Sate v. Richmond,
114 Ariz. 186, 560 P.2d. 41 (1976).

In Statev. Bishop, 118 Ariz. 263, 576 P.2d 122 (1978), the Arizona Supreme Court construed the list
of mitigating circumstances enumeratedin A.R.S. 8§ 13-703(G) to be exclusve. Shortly after the Bishop
decison, the Ohio statutory scheme limiting the presentation of mitigation was found to beimproper by the
United States Supreme Court in Lockett v. Ohio, 438 U.S. 586 (1978). The Court held that the Eighth
and Fourteenth Amendmentsrequirethat the sentencer not be precluded from considering asmitigation any
aspect of the defendant’ scharacter or record, and any circumstance of the offense argued by the defendant
as mitigating the sentence to less than death. Consequently, the Arizona Supreme Court in State v.
Watson, 120 Ariz. 441, 586 P.2d. 1253 (1978), held Arizond's death pendty statute unconstitutional
because of its limitation on the presentation of mitigation. However, the Court found that the
unconditutional portion of the statute was severable from the congtitutiona portion, and the Court
remanded the case to dlow the defendant to present any circumstance showing why the degth pendty
should not be imposed. After the Court’ sdecisoninWatson, al prisoners on desth row were remanded
for new sentencing hearings to alow presentation of any evidence tending to mitigate the sentence as
described in Lockett.

In 1979, following the Arizona Supreme Court’s decison in Watson, the Arizona legidature amended
A.R.S. 8 13-703(G) to dlow ether the State or the defendant to introduce into evidence any factor
relevant in determining whether to impose a sentence lessthan death. 1n1993, A.R.S. § 13-703(A) was
amended to providefor asentence of naturd life, asan dternativeto lifeimprisonment with the opportunity
for parole after 25 yearsin prison.



InAdamson v. Ricketts, 865 F.2d 1011 (9" Cir. 1988), the United States Court of Appeasfor theNinth
Circuit ruled that the Arizona death pendty statute was uncongtitutional asimposed. Thecourt’ srulingwas
based on a denid of the defendant’s right to jury sentencing, the arbitrariness of the aggravating
circumstance of “especidly heinous, crud or depraved,” the limitation on the sentencing court’s
congderation of mitigating circumstances, and the statutory presumption of death. The United States
Supreme Court denied certiorari in Adamson, but granted review inWalton v. Arizona, 497 U.S. 639
(1990), to address smilar issues. In Walton, the Court upheld Arizond's degth pendty statute and
specificdly ruled that ajudge, rather than ajury, can find aggravating circumstances and that the“ especidly
heinous, crud or depraved” circumstance provided sufficient guidance to satisfy the Eighth and Fourteenth
Amendments.

InRing v. Arizona, 122 S. Ct. 2428 (2002), the United States Supreme Court overruled Walton to the
extent that it authorized ajudge, rather than ajury, to determine aggravating circumstances that subject the
defendant to the death penalty. In response to Ring, the Arizonalegidature enacted anew degth penalty
sentencing Satute (Attachment “E”) that provides for jury sentencing in capital cases.

The Capital Case

In Arizona, the death pendty may only be imposed for first-degree premeditated or felony murder. The
prosecuting agency handling the case mudt, within Sixty days of the arraignment of the defendant, file a
notice of intent to seek the death pendty under Rule 15.1(g)(1) of the ArizonaRulesof Crimina Procedure.

In determining whether to seek the death pendty the prosecutor may weigh many factors in addition to
datutory mitigeting factors enumerated in A.R.S. 8§ 13-703(G). The prosecutor may aso consider non-
statutory mitigation informeation offered by the defendant, hisfamily or his counsd, and information offered
by the victim’s family.

Trial Process

Although capitd murder tridsare smilar to any other felony trid, there are some distinct differences. The
trid of a capital case is divided into two separate proceedings. The firgt is the guilt phase of the trid, at
which the prosecutor presents factua evidence as to the defendant’s guilt for the murder. The second
phase is the sentencing proceeding, a which statutory aggravating circumstancesis required to be proved
beyond areasonable doubt. If that requirement is met, the aggravating circumstances are weighed againgt
any mitigation evidence proffered on the defendant’ s behalf.

Guilt Phase

Once the prosecuting agency has filed the notice of intent to seek the death pendty, the defendant is
assigned a second defense counsal under Rule 6.2 of the Arizona Rules of Criminal Procedure. Only
attorneys meeting the heightened experience and skill sandard set forth in Rule 6.8 of the Arizona Rules
of Crimina Procedure can be appointed to represent a defendant in  a capital case. However, the
defendant is free to retain counsdl of his own choosing.
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Inacapita trid, jurors may be “death quaified.” This refers to the process of questioning prospective
jurors on their views of the death pendty and their ahility to follow the trid court’sindructionsin light of
those views. In thisprocess, jurors may be removed for causeif their opposition to the death pendty will
not alow them to apply thelaw or view the factsimpartialy. Jurorswho are opposed to the desth pendty
will not be removed for cause if they avow that they will conscientioudy goply the law to the facts of the
case.

Oncethecapita murder trial hasbegun, it proceeds much likeany other firs-degreemurder trid. Therules
of crimind procedure and the rules of evidence apply in the same way they do in dl other crimind trids.

Sentencing Phase

Prior to August, 2002, sentencing was handled entirely by thetrid judgewithout jury input. The prosecutor
presented evidence regarding statutory aggravating circumstances and the defense presented evidence of
mitigating circumstances. (The prosecutor could also present evidence of mitigation.) Thetrid court was
aso permitted to consider “victim impact” evidence. At the concluson of the evidence, the trid judge
issued a Specid Verdict, detailing findings regarding aggravating and mitigating circumstances, and setting
forth the sentence to be imposed.

With the enactment of Arizona s new death pendty satute, the sentencing process now has two phases.
In the first phase, the prosecutor presents evidence relaing to aggravating circumstances. If the jury
determinesthat the State has not established at |east one statutory aggravating circumstance, the defendant
isno longer subject to the death pendty. Thejury isdismissed and thetria judge decidesthe gppropriate
sentence. If thejury findsthat thereis at least one aggravating circumstance, the jury remains empanded
and congders any mitigating evidence presented by the defense or by the State, as well as victim impact
evidence. The jurors then decide whether to impose a death sentence, assessing whether the proffered
mitigetion is sufficiently subgtantid to warrant leniency.

Appeals Process

Direct Appeal

Death pendlty cases are automatically appeded to the Arizona Supreme Court. Prior to the enactment of
Arizona's new degth penalty sentencing statute, the Court independently reviewed the propriety of the
death sentence. Under the new Statute, the Arizona Supreme Court reviews the conviction and sentence
for error, but does not independently determine whether to impose a death sentence.

Prior to State v. White, 168 Ariz. 500, 815 P.2d. 869 (1991), the Arizona Supreme Court engaged ina
proportiondity review of each case to determine whether the death pendty was excessve or
disproportionate. This review is not condtitutionaly required and the Court no longer conducts such a
review.



To the extent that the ruling of the Arizona Supreme Court addresses afedera congtitutiond issue, either
of the parties can gpped adecision of that court directly to the United States Supreme Court by petitioning
for awrit of certiorari.

Post-Conviction Relief

Immediatdly following the fina concluson of the direct gpped to the Arizona Supreme Court, post-
convictionrelief (PCR) proceedingsareinitiated inthetria court. Post-conviction relief proceedingsalow
the defendant to raise dlaimsrdating primarily to whether: (1) trial counsd provided effective representation
during the trid and sentencing hearing; (2) thereis* newly-discovered” evidence that would have changed
the verdict or sentence had it been presented at the time of trid; and (3) a change in the law that applies
retroactively would probably change the conviction or sentence.

The trid court’s decison on the post-conviction relief claims can be gppedled to the Arizona Supreme
Court by ether party, and the parties may file a petition for writ of certiorari requesting the United States
Supreme Court to review the decision of the Arizona Supreme Court.

Federal Habeas Corpus

Under 28 U.S.C. § 2254, adtate prisoner may seek relief in federd district court on clamsthat hisfedera
condtitutiond rightswereviolated at trid or a sentencing. A federa conditutiona claim may only beraised
in federd court if it has first been raised in a procedurdly gppropriate manner in sate court. During the
federal habeas corpus proceeding, thefedera court decidesif thestate court ruling conflictswith controlling
United States Supreme Court authority.

If the prisoner’ sclaim was not properly presented in state court, he can il pursuetheclaimin federa court
if he establishes “cause and prgudice’ for his falure to present the claim in state court or that failure to
congder the clam would result in a*fundamental miscarriage of justice,” based on actud innocence or
indligibility for the degth pendlty.

The decison of the United States Digtrict Court may be appeded by ether party. The gpped from the
United States Didtrict Court is taken to the United States Court of Appedsfor the Ninth Circuit, and the
parties may seek review of thedecision of that court by filing apetition for writ of certiorari with the United
States Supreme Court.

Execution

Theinitid warrant of execution isissued by the Arizona Supreme Court to the Director of the Department

of Corrections after the Court has affirmed the desth sentence and either the first PCR proceeding is

concluded or the period of timeto filethe PCR petition hasexpired. Thewarrant designates atwenty-four

hour period for execution of the sentence between thirty-five and sixty days following the issuance of the

warrant. If the initid warrant is stayed by any court, the Arizona Supreme Court is required to issue a
subsequent warrant upon the State' s request after the stay islifted. Stays of execution will not be issued

upon the filing of subsequent PCR petitions, except upon separate gpplication for a stay made to the

Arizona Supreme Court. The separate application must set forth particular issues appropriate for a
successive PCR petition.



[N 1992, acongtitutional amendment was passed by Arizonavoters changing the method of execution from
lethd gasto letha injection. Prisoners sentenced before November 23, 1992, have the choice of either
lethd gasor lethd injection.

Competency to be Executed

In Arizona, a prisoner is not subject to execution if found to be mentaly incompetent or pregnant. A
prisoner is not competent to be executed unless the prisoner understands that (1) he/sheisbeing punished
for murder, and (2) the punishment is degath.

If the court finds that the prisoner is incompetent, he/she remains in the custody of the Department of
Corrections until the Arizona Supreme Court reviewsthetria court’ sfinding. If the supreme court upholds
the finding of the trid court, the prisoner is transferred to a licensed behaviora hedth or mentd hedth
fadlity operated by the Department of Corrections for competency restoration treatment. While the
prisoner is being treated, the sentence is suspended.

The Department of Hedth Services is responsible for the restoration of competency treatment of the
prisoner. During treatment, the chief medicd officer of the State Hospitd is required to file status reports
withthe superior court at Sixty-day intervasuntil competency isrestored. When the Department of Hedlth
Services believed the prisoner has been restored to competency, the prisoner isentitled to ahearing in the
trial court to address the competency issue. Oncethereisafinding that the prisoner has been restored to
competency, the Arizona Supreme Court orders the issuance of a death warrant.

Clemency

The Arizona Board of Executive Clemency is a five member pand appointed by the governor and
confirmed by the State Senate. The Board reviews dl death sentences and determines whether to
recommend to the governor reprieve, commutation or pardon, or to make no recommendation at al. The
Board conducts a hearing in which the defendant and his attorney, the State’ s attorneys, and the victim's
family and friends, as well as the public, are alowed to participate and provide statements regarding the
prisoner and the crime.

If the Board recommends reprieve, commutation or pardon, the governor then has congtitutiona authority
to grant the recommended relief to the prisoner. The governor may only take such action upon a
recommendation by the Board.



[I1. Attorney General’s Capital Case
Commission

The Arizona Attorney Generd’s Capitd Case Commisson was charged with reviewing the capitd
punishment process in Arizonaiin its entirety to ensure that it works in a fair, timely and orderly manner.
To that end, the Commission examined the system beginning with the pre-trid process, and continuing
through the trid process and the completion of the appellate process.

The Capita Case Commissionwas designed to encourage full debate and to enable the subcommittees of
the Commission towork through theintricacies of desth pendity litigetionin Arizona. Commission meetings
were held between September 2000 and July 2002. All Commission and subcommittee mestings were
open to the public, and members of the public were alowed to speak and present written materias for
consderation.

The Subcommittees

Data/Resear ch Subcommittee:

Commission Members:

Peg Bortner, Chair, Center for Urban Inquiry, Arizona State University
Janet Napoalitano, Arizona Attorney Genera

Michadl D. Ryan, Arizona Supreme Court Justice

John A. Stookey, Osborn Maledon

Rick A. Unklesbay, Pima County Attorney’s Office

Other Participants:

Paul Ahler, Maricopa County Attorney’s Office
Dennis Burke, Attorney Generd’s Office

Kent Cattani, Attorney Generd’ s Office

Petrick Cunningham, Attorney Generd'’s Office

Nod Dessaint, Arizona Supreme Court Clerk

Daryl Fischer, Arizona Department of Corrections
Timothy Geger, Attorney Generd’ s Office

Donna Halam, Arizona Supreme Court Staff Attorney
Paul McMurdie, Maricopa County Attorney’s Office
Diane Saunders, Attorney Generd’ s Office

At the inception of the Capita Case Commission, the DatalResearch Subcommittee was established to
work in consultation with the Center for Urban Inquiry, College of Public Programs at Arizona State
University to compile empirical data about the death penalty process in Arizona. The Subcommittee
provided available information to the Capital Case Commission, responded to Commission requests for
relevant information, maintained a record of research projects suggested by Commission deliberations,
assessed thefeasibility of further research, and asssted in the preparation of Commissionrecommendations.
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Dr. Peg Bortner, Director of the Center for Urban Inquiry a Arizona State University, chaired the
Data/Research Subcommittee for the Commission and designed research methods for the study of
Arizona s capital casesin Data Sets| and Il. The work on Data Sets | and |1 was performed through
services provided without charge by Dr. Bortner, Dr. Andy Hall, and their colleagues at the Center for
Urban Inquiry. The Attorney Generd and the Commission are deeply grateful for these services.

The Data/lResearch Subcommittee began meeting in the summer of 2000, and devised three aress of
empirica research to be completed:

. Data Set | examines the characterigtics of the 230 Arizonadeath penalty casesfrom 1974 through
July 1, 2000 and focuses on:

<

the number and type of aggravating and mitigating factors found to exist by sentencing
judges,

the number and type of conviction and sentence related remands, reversals or
modifications in the appellate process of the cases;

case outcomes,

time intervals for key junctures in the sentencing and appellate process; and

defendant and victim profiles, including relationshi ps between victims and defendants, and
group characteristics such as age, race/ethnicity, gender, and county of residence.

The Center for Urban Inquiry produced a Report to the Commission on Data Set | entitled
“Summary of Death Sentence Process: Data Set | Research Report to Arizona Capital Case
Commisson, March 2001,” (Attachment “B”). The DatalResearch Subcommittee dso made
recommendations which, if implemented, would better capture this same data in the future in
superior court clerks offices, prasecuting atorneys' offices and within the Office of the Attorney
Generd. The Attorney Generd’ s Office intends to keep Data Set | updated.

. DataSet |1 isthe study of dl firs-degree murder cases charged during afive-year period, January
1, 1995 through December 31, 1999 in al 15 counties and focuses on:

N N N AN

indictments and sentencing;
timeintervas,

co-defendants  characterigtics; and
defendants  characteristics.

In arandomly-selected 62 percent of those cases, research was sought on:

N N NN

prior criminal record;

type of defense counsd;
mental/behaviord hedlth issues, and
victim characterigtics.
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Data Set 11 follows the paths taken in first-degree murder cases. It displays al indictmentsover
that five-year period, cases where death was noticed, the number of casesthat went to trid, the
cases that resulted in convictions, and of those, the cases where the death sentence wasimposed.

The Center for Urban Inquiry produced a Report to the Commission on Data Set 11 entitled
“Summary of First-degree Murder Cases, 1995-1999: Data Set |1 Research Report to Arizona
Capital Case Commission” (Attachment “C”). The DatalResearch Subcommittee aso made
recommendations which, if implemented, would better ensure that this same datais captured in
the future in superior court clerks offices, prosecuting attorneys offices, and within the Office of
the Attorney Generdl. The Center for Urban Inquiry intends to keep Data Set 11 current.

. Data Set 111 was conducted by Dr. Linda Williams of The Williams Indtitute under contract with
the Office of the Attorney Generd. Itisasmaler exploratory study of 30 cases and isan atempt
to estimate the incrementa cogts of first-degree murder cases where the desth pendty was sought
and not sought. The study attempted to capture the following activities in each of the 30 cases.

< the number of pretrid/trid motions filed and Arizona Superior Court minute entries
recorded;

the number and cogt of tria-related psychiatric/medica evaduations and exams,

the number and cost of trid-related specid investigators,

the length and cost of jury trid;

the length and cogt of aggravation/mitigation hearings,

the length of time from indictment to sentencing;

the cost of trid preparation/tria hours expended by defense and county attorneys; and
some specific state and county costs associated with appedls.

NN N N N NN

Research concluded that only aportion of the datasought wasavailable. Dueto thesmall sample
Size, concerns were raised as to the “ skewness’ of the gtatistics. The habeas stage prosecution
costsarenot included. And, with the exception of costs associated with housing defendantsfrom
indictment to sentencing, the report does not reflect the cogts of incarceration. Defendants who
were charged with capital murder but ultimately sentenced to lifeimprisonment or aterm of years
are not captured in this study. With these disclaimers, the study, entitled “ Case Study on State
and County Costs Associated with Capital Adjudicationin Arizona: DataSet |11 Research Report
to Arizona Capita Case Commission” isincluded as Attachment “D.”

The Data/lResearch Subcommittee recommends that mechanisms for more accurately capturing
cost data be implemented and further study be conducted on alarger sample of cases.

Pre-Trial Issues Subcommittee:

ThomasL. LeClaire, Chair, Snell & Wilmer LLP

Paul W. Ahler, Maricopa County Attorney’s Office

James M. Bush, Fennemore Craig

Jose Cardenas, Lewisand RocaLLP

Harold L. Higgins, J., Fima County Assstant Public Defender
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Cindy K. Jorgenson, U.S. Digtrict Court for the State of Arizona
John A. Loredo. Arizona House of Representatives

PatriciaA. Orozco, Y uma County Attorney

Lee Stein, Fennemore Craig

George Weisz, Executive Assgtant to the Governor

|ssues Beforethe Pre-Trial 1 ssues Subcommittee:

How prosecutors identify casesin which to seek the desth pendty

The statutory scheme of aggravating circumstancesthat define which defendantsare degth digible
The minimum age for imposing the deeth pendty

Theissue of mentd retardation as it gppliesto digibility for the death pendty

Resdua doubt as a mitigating factor

Timelinesfor filing anatice of intent to seek the degth pendty

oSk wpnE

Trial Issues Subcommittee:

David R. Cole, Chair, Maricopa County Superior Court Judge
Steven F. Conn, Mohave County Superior Court Judge

Jaime Gutierrez, Former Arizona State Senator

Charles R. Hagtings, Former Yavapa County Attorney
Marilyn Jarrett, Arizona Senator

Christopher Johns, Maricopa County Deputy Public Defender
Micheel D. Kimerer, Kimerer & Lavdle

Gall Leland, Director, Homicide Survivors

John A. Stookey, Osborn Maedon PA

Rick A. Unklesbay, Pima County Attorney’s Office

|ssues Beforethe Trial | ssues Subcommittee:

Trid defense atorney competence

Timelines for disclosure of intent to seek the death pendlty

Conduct of an aggravation/mitigation hearing and desth pendty sentencing

The use of mitigation experts in preparation of the defense case

The need for adequate trial defense attorneys for indigent defendants in Arizona
Theissue of delay in investigating and trying a capitd casein thetrid courts

ok wnNE

Direct Appeal/PCR Subcommittee:

Michagl D. Ryan, Chair, Arizona Supreme Court Justice

Paul J. Babhitt, Jr., Coconino County Board of Supervisors
Peg Bortner, Center for Urban Inquiry, Arizona State University
Chris Cummiskey, Arizona State Senate

Stanley G. Feldman, Arizona Supreme Court Justice

Charles Krull, Maricopa County Deputy Public Defender
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James Modller, Former Arizona Supreme Court Justice
Tom Smith, Arizona State Senate

Steven J. Twist, Viad Corporation

Lois Yankowski, Pima County Assstant Legd Defender

| ssues Before the Direct Appeal/PCR Subcommittee:

1. Qudifications for an appellate defense attorney

The need to provide an adequate number of attorneys to handle PCR proceedings in Arizona
capital cases

Thelong timeintervasin processing capita appedsin Arizona

The need for atrid and gppellate public defender office in Arizona

Ariz. R. Crim. P. 32 governing PCR proceedings

Whether Arizona needs to change its procedures to be able to “opt in” under the Federal Anti-
Terrorism and Effective Desath Pendlty Act of 1996

N

o gk w

Thelnterim Report

On July 30, 2001, the Capital Case Commission produced an Interim Report (Attachment “A”) that
provided a summary of the issues and detailed the deliberations and recommendetions returned by the
subcommittees and the Commission. The Interim Report offers more detail on subcommittee ddliberations
than is contained in this Final Report.
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V. Capital Case Commission
Deliber ations and Recommendations

1. Capital Litigation ResourcesL egidation

In 2001, eight capital cases were being delayed at the post-conviction relief (“PCR”) stage because no
qudified lawyers were available to represent the defendants. Some of those defendants had been waiting
for over 18 months for a lawyer to be appointed to represent them at the PCR stage, which must be
completed before adefendant pursuesthefind layer of appeasinfederd court. Exhibit 28 of the Data Set
| Research Report (Attachment “B”) shows time intervals for the PCR process.  Upon the
recommendation of the Direct Apped/PCR Subcommittee, the Commisson initially endorsed draft
legidation that would create a Statewide capita public defender office to represent indigent capita
defendants in post-conviction relief proceedings.

Atasubsequent mesting, the Commission considered informeation provided by thedefensebar, trid judges,
and prosecutors regarding the need for astatewide public defender officefor capital casesat thetrid leve,
particularly in rurd counties. The Commission noted the difficulty recruiting public defendersin the rurd
countiesand thelack of resources needed to bring competent lawyersfrom urban areasinto therurd areas
for capital defense work. The Commission was unanimousinitsbelief that establishing asatewide public
defender office for capital cases would be the best and most effective way to improve desth pendlty trids
in Arizona. Legidation was drafted that would include both trid defenders for rura Arizona and PCR
defenders for dl of Arizona. The proposed bill was submitted to the 2001 and 2002 State Legidative
Sessions, but failed.

The Capitd Case Commission reeffirms the following satement:

The Commission unanimoudy agreesthat additiond resources must be made available for
capital cases and it deeply regretsthe Legidature did not address this need thisyear. The
objective of the Capita Case Commission “isto review the capitd punishment processin
Arizona in its entirety to ensure that it works in a fair, timely and orderly manner.” A
necessary condition of a “fair” capita system is competent defense representation. A
necessary condition of a “timely and orderly” capital system is adequate resources for
defense counsd and for prosecutorsin caseswhere the death pendty is sought. The needs
are paticularly acute for defense counsd in al post-conviction relief proceedings, and for
prosecutors and defense counsd at the trid leve in the rurd counties. The Commission
therefore urges the Legidature to consider and pass legidation appropriating monies for
capitd litigation resources at the earliest possble opportunity.

The Capitd Case Commisson strongly recommendsthat resourceslegidation bereintroduced and adopted
in the 2003 Regular Legidative Sesson.
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2. Audioor Video Recording of Interviews

The Commission deliberated regarding the issue of dectronic recording of police interrogations. Some
statesrequireaudio or video recording of interrogationsand confess onsbased on court decision or Satute.
While there was discussion as to whether the adoption of a recording requirement is best dedt with by
voluntary action of law enforcement agencies, the Trid 1ssues Subcommittee concluded that routine
electronic recording of al custodid interrogations and confessions would be a mgor improvement in
criminal procedure and should be encouraged.

Upon recommendation of the Capital Case Commission, the Attorney Generd’ s Office drafted a protocol
that was considered and discussed by the Attorney Generd’s Law Enforcement Advisory Board, which
represents police agencies across Arizona. The Advisory Board agreed to submit the protocol to the
Arizona Crimind Justice Commission for consderation. The proposed protocol follows:

The Attorney Generd and the Capital Case Commission strongly recommend that law
enforcement officers in Arizona record with audio tape or video tape the process of
informing a suspect of his condtitutiona rights, the waiver of those rights by the suspect,
and dl questions and answers of that suspect during interrogation whenever feasible.

Under the protocoal, if the questioning occurs in a place of detention such as a police
department, a sheriff’s subgtation, or jail, the need for audio or video recording of the
interrogationis even more pressing. However, even in these circumstances the discretion
of the law enforcement officer is employed and recording should take place whenever
feasble.

3.  Minimum Age For Capital Punishment

The United States Supreme Court has held that the United States Congtitution does not prohibit the
execution of defendants who were 16 years or older when they committed a murder. The federa
government, and many states have imposed age 18 as the minimum at which adefendant is digible for the
death pendty. The United Nationsand the American Bar Association recommend the higher minimum age.

Argumentsin favor of changing the minimum age from 16 to 18 in Arizona are Smilar to those advanced
in opposition to executing persons with mental retardation. A child or adolescent normally does not
possessthe leve of mora responsbility and culpability that society expectsof an adult. Argumentsagainst
enacting a minimum age center primarily on the fact that the defendant’ s age is dready being considered
to beasggnificant mitigating circumstance; theonly casesinvolving 16 or 17-year-old defendants sentenced
to desth in Arizona have been ones with particularly egregious aggravating circumstances.

The Commission recommended by a vote of 15 to 8 that the desth pendty in Arizona not gpply to
defendants who were under the age of 18 at the time of the murder. Legidation introduced in the 2002
State Legidative Session that would make defendants under the age of 18 at the time of their crime
indigible for the desth pendty failed. Itisanticipated that smilar legidation will be reintroduced in the 2003
Regular Legidative Sesson.
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4. Mental Retardation

The death pendty is meant to be reserved for the most culpable offenders. Many believe that mentaly
retarded personsdo not fal into the* most culpable’ category. Some personswith menta retardation suffer
from subgantid disghilities affecting reasoning, cognitive functioning, control of impulsvity, and
understanding of the basi ¢ rel ationship between cause and effect. Somearguethat these disabilitieshamper
adefendant’ s ability to act with the level of culpability that would justify imposition of a death sentence.

Initid deliberationsresulted in arecommendation from the Pretrial | ssues Subcommittee, with somedissent,
prohibiting the execution of defendants with mentdl retardation. Later, the Commission debated whether
current law, eg., competence to stand trid, the insanity defense, a rigorous mitigation hearing and the
competence to be executed statute, provided adequate safeguards to ensure that a mentally retarded
personwould not beexecuted in Arizona. Ultimately, the Commission reached consensusthat, asamatter
of public policy, Arizona should not execute a defendant who is mentdly retarded. The Commission dso
recommended, with dissent, that a Statute be enacted ensuring that the mentaly retarded are not digible
for the death pendlty. Legidation codifying this recommendation was signed into law on April 26, 2001.
The legidation requires a pre-triad screening for menta retardation in capita cases.

On June 20, 2002, the United States Supreme Court held that the execution of a mentaly retarded
defendant violates the Eighth Amendment to the U.S. Condtitution. Atkinsv. Virginia, 122 S. Ct. 2242
(2002). Arizond snew gtatute remains significant, however, in that it provides amechanism to ensure that
the issue of mentd retardation is consdered early in the proceedings.

5. Noticeof Intent to Seek the Death Penalty Under Ariz. R. Crim. P.
15.1(g)(2)

OnJanuary 30, 2001, the Commission heard reportsfrom both the Pre-Trid 1ssues Subcommitteeand the
Trid 1ssues Subcommittee recommending amendment of Rule 15.1(g) of the Arizona Rules of Crimind
Procedure to extend the time for prosecutors to file a notice of intent to seek the death pendty. The
Commission agreed and recommended that Rule 15.1 be amended to extend the time for filing of death
penaty notices to 60 days after aragnment with an additiona extenson of time available by stipulation
from the parties and approval of the superior court judge. This rule change is intended to alow the
prosecutor to consder mitigating evidence presented by the defense before filing the notice and to alow
the prosecutor more time to deliberate over the decision whether to seek the death penalty.

The Commission’s recommendations for changesto Rule 15.1(g) was adopted by the Arizona Supreme
Court effective June 1, 2002.
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6. Selection of Capital Cases

On March 28, 2001, the Commission received and approved the Pre-Trid Issues Subcommittee's
unanimous recommendation that all prosecuting agencies involved in capital case prosecution adopt a
writtenpolicy for identifying casesinwhich to seek the deeth pendty. Such policiesshouldindudesoliciting
or accepting defense input before deciding to seek the death pendty. This recommendation will be
submitted to the Arizona Prosecuting Attorneys Advisory Council for consideration.

7. Competence of Counsel

The Commission ddiberated extensvely on the issue of competence of counsd in capital cases. The
Data/Research Subcommittee identified the number of cases that were overturned based on ineffective
assistance of counsd from 1974 through 2000, and reported in Exhibit 24 of the Data Set | Research
Report that 19 defendants received areversal, remand, or modification in their case based on ineffective
assstanceof counsdl. Of the 19, 13 were granted resentencings and 6 defendantswere granted new trials.
For areview of the issues cited as the basis for reversas, remands and modifications for dl 230 casesin
Data Set |, see Exhibit 14 of the Data Set | Research Report, Attachment B.

Therewasinitid support for a peer review program for capital defense attorneys. However, peer review
was deemed too subjective, and was ultimately rgected. Commission members urge Superior Court
judges to verify early in a capital case that counsel are competent under the standards in Rule 6.8.
Commission members aso urge judges to hold hearings, if necessary, to advise defendants regarding
competency of counsd, asis done when issues arise regarding possible conflicts of interest on the part of
defense counsd.

The Commission aso addressed whether afinding of ineffective assstance of counsel should result in the
mandatory reporting of that attorney to the State Bar, the mandatory removal of that attorney from the list
of digible attorneys to be appointed under Rule 6.8, or reporting to the county’ s gppointing authority for
indigent defense. On March 28, 2001, the Trid Issues Subcommittee recommended against mandatory
reporting of defense atorneyswhen thereisafinding by acourt of ineffective assstance of counsd. There
is aready aduty incumbent on lawyersand judgesto report ethica violations under Ethica Rule 8.3 of the
Rules of Professiona Responshility. The Subcommittee noted that the reporting under Ethical Rule 8.3
is done on a case-by-case basis, and that a particular finding of ineffective assstance of counsd by atrid
or gppdlae court may not correspond to an ethica violaion. The Commisson approved this
recommendation.

The Trid 1ssues Subcommittee recommended, and the Commission concurred, that Ethical Rule 1.1 should
be amended to include a provision regarding the competence of lawyers representing capitd defendants
asfollows

A lawyer shdl provide competent representation to a client. Competent representation
requiresthelega knowledge, skill, thoroughnessand preparation reasonably necessary for
the representation. A LAWYER WHO REPRESENTS A CAPITAL DEFENDANT
SHALL COMPLY WITH THE STANDARDS SET FORTH IN ARIZ. R. CRIM.. P.

-17-



6.8 REGARDING STANDARDS FOR APPOINTMENT OF COUNSEL IN
CAPITAL CASES.

The Subcommittee and the Commission aso recommended that the Comment to Ethica Rule 1.1 be
amended to include this best practice advice:

BECAUSE THE AMERICAN BAR ASSOCIATION GUIDELINES FOR THE
APPOINTMENT AND PERFORMANCE OF COUNSEL IN DEATH PENALTY
CASES RECOMMEND TWO LAWY ERS BE ASSIGNED TO EVERY CAPITAL
CASE, LAWYERSSHALL ENSURETHAT TWOLAWY ERSREPRESENT EVERY
CAPITAL DEFENDANT WHENEVER FEASIBLE IN TRIAL PROCEEDINGS.

TheArizonaBar Association’ sEthica RuleReview Group cons dered the Commission’ srecommendations
on competence and recommended an additiond Comment in ER 1.1. TheEthica Rule Review Group so
made severd changes to the ethica rulesgoverning the obligations of supervisorsin publiclaw offices. On
November 22, 2002, the Board of Governors approved these changes and forwarded themto the Arizona
Supreme Court recommending that they be adopted. Public comment will take placein 2003 onthe Board
of Governors proposed rules which are reprinted as Appendix “A.”

8. Legal and Judicial Education

The Trid 1ssues Subcommittee recommended to the Commission that Rule 45(a) of the Rules of Arizona
Supreme Court be amended regarding continuing legd and judicia education. The proposed amendment
would require (1) prosecutors to have at least six hours of continuing legal education in capitd litigation,
including education in ethica duties within the preceding three years of being assgned a capital case; and
(2) judgesto have et least Sx hoursof judicia educationin capitd litigation within the preceding threeyears
of being assgned acapitd case. The Attorney Generd will prepare a Petition to amend Rule 45(a) for
submission to the Arizona Supreme Court on behdf of the Capital Case Commission.

9. Mitigation Specialists

The Commission gpproved the Trid Issues Subcommitteg’ s recommendation to amend Rule 15 of the
Arizona Rules of Crimina Procedure to provide for the gppointment of investigators and expert witnesses
for indigent defendants. This amendment will dlow capitd defendants to obtain mitigation specididts at
county expensein al capitd cases at the beginning of the case. The Attorney Generd’ s Office submitted
the proposed amendment, which was adopted with minor modifications by the Arizona Supreme Court.
The modificationsrelated primarily to the Commission’ srecommendation that there be aprohibition against
ex-parte requests for mitigation specidigts. The find verson of Rule 15.9, which became effective
December 1, 2002, provides asfollows:
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Rule 15.9 Appointment of Investigators and Expert Witnesses for Indigent Defendants

a An indigent defendant may apply for the assstance of an investigator and expert
witness, and in a capitd case an indigent defendant may dso apply for the
gppointment of amitigation speciaigt, to bepaid a county expenseif the defendant
can show that such assistance is reasonably necessary to present a defense
adequately at trid or sentencing.

b. No ex parte proceeding, communication, or request may be considered pursuant
to thisruleunlessaproper showingismade concerning the need for confidentiaity.
Any such proceeding, communication, or request shdl be transcribed and made
apart of the record available for appellate review.

C. Asusad in the Rule, a“mitigation specidis” is a person qudified by knowledge,
kill, experience, or other training as amentd hedlth or sociology professona to
investigate, evaluate, and present psycho-socid and other mitigating evidence.

10. Proposed Reforms to Rules 31 and 32 of the Arizona Rules of
Criminal Procedure

The Commission considered reformsto Rules 31 and 32 to diminate some of the prolonged timeintervals
in these gppellate proceedings. The Commission noted that the Arizona Supreme Court’s most recent
changes to Rule 32 included a Comment specificaly dating that:

The Supreme Court did not have the benefit of the comments of a statewide Commisson
which was empanded that year by the Attorney Genera of Arizona to investigate and
assess theadminigtration of the death pendlty inthe State of Arizona. Accordingly, further
amendments to Ariz. R. Crim. P. 32 may be necessary following the issuance of that
Commission’srecommendations. In particular, the topics of deadlinesand victims' rights
may heed to be addressed at that time.

The Commisson aso considered victims' rights to a “prompt and find conclusion of the case after
conviction and sentence’ under the Arizona Condtitution in Article 2, Section 2.1(10). The Commission
tried to balance that right with the defendant’s right to a fair appellate process, including adequate
preparati ontime. Unabl eto reach consensus, the Commission asked the Direct A ppeal/PCR Subcommittee
to reconvene on the issue of the victim'’s right to a prompt and find concdlusion in criminad cases and to
debate any other rule changesto Rules 31 and 32 that specificaly relateto the desth pendty and that could
reduce time intervals in the gppel late process.

The Direct Apped/PCR Subcommittee addressed whether avictim should have an opportunity to be heard
in al gppelate proceedings where there is arequest for an extenson of time. After hearing input from the
Subcommittee, the Commission deliberated on two proposed Amendmentsto Rules 31.27 and 32. The
Commission unanimoudy recommended the following rule change regarding gppellate extensons
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Inany capital case, inruling on any request for an extension of atimelimit setinthis
rule, the court shall consider the rights of the defendant and any victim to prompt
and final resolution of the case.

Comment: To implement the victim'sright to a prompt and final conclusion of the
case, see Ariz. Const. Art. 2, § 2.1(A)(10), the victim shall be permitted to file a
statement with the court, at the inception of the proceeding, which expresses their
views with respect to any extensions. Or, the victim can request, pursuantto A.R.S.
§13-4411, that the prosecutor’ s office communicate the victim' s views to the court
concerning any extensions.

The Arizona Supreme Court adopted this proposed change, effective June 1, 2002.

The Commission aso consdered a subgtitute motion proposed by Commisson member Steve Twist that
would create a victim’s right to be heard in appellate motions for extensons of time. The Commisson
defeated the following proposed rule by avote of 11 to 8.

In any capital case, in ruling on any second or subsequent request for an extension
by a party of more than 30 days, the court, after giving any victim who hasfiled a
request pursuant to A.R.S. 13-4411, the opportunity to be heard in writing, shall
consider the rights of the defendant and the rights of any victim to a prompt and
final conclusion of the case.

Comment: To implement the victim'sright to a prompt and final conclusion to their
case, see Ariz. Const. Art. 2, 8 2.1(A)(10), the victim, upon request, shall be
permitted to be heard in writing with respect to any lengthy or repetitive extensions
or thevictimcan request that the prosecutor's office communicate the victim'sviews
to the court concerning any extensions.

11. Jury Dé€liberation in Capital Cases

In May 2000, Judges B. Michad Dann, Michael Brown, Robert Myers and Barry Schneider filed, on
behdf of the Supreme Court Committee on the More Effective Use of Juries, a Petition to Amend
Arizona's Rules of Court relating to juror discussions of the evidence during trid. The proposed rule
change would dlow jurorsin crimind casesto ddliberate beforerecaiving find ingtructionsby thetrid judge
at the close of the case.

The Trid Issues Subcommittee disagreed with the proposed amendments, reasoning that the sequence
might give the prosecution an unfair advantage. The Subcommittee further noted that the United States
Supreme Court has not approved such early deliberationsin crimina cases. The Commission concurred
with the recommendation of the Trid Issues Subcommittee and ingtructed the Attorney Generd’s Office
to submit comments opposing the Petition to Amend. Commentswerefiled and gppear in Appendix D of
the Interim Report. The Arizona Supreme Court denied the petition to amend the crimina rules.
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12. When a Peace Officer isMurdered

On March 28, 2001, the Commission heard a report from the Pre-Tria Issues Subcommittee regarding
aggravating factors. The Subcommittee reported that the current statute provides for the possibility of
capitd punishment only in those cases in which “the murdered person was an on duty peace officer who
was killed in the course of performing his officid duties. . . .” A.R.S. 8 13-703(F)(10). If apolice officer
were murdered because of his status as a police officer, but the officer wasin an off-duty capacity, current
law would not authorize capital punishment. By a vote of 7 to 1, the Subcommittee recommended
extending the aggravating factor to include peace officerskilled while not performing officid dutiesaslong
asthemurder wasmotivated by the peace officer’ sstatus. The Commission approved therecommendation
and proposed language (see Interim Report, Appendix D) that was brought beforethe Attorney Genera’s
Law Enforcement Advisory Board for congderation. After extensive deliberation, however, the Attorney
Generd’s Law Enforcement Advisory Board rejected the recommendation based on its view that the
additional aggravator is not necessary.

13. Victim Impact at Aggravation/Mitigation Hearings

The Commission ddiberated on the capital sentencing process and the need to ensure that victim impact
evidence is presented to the court dong with the defendant’s allocution at a time when the court may
thoughtfully consider such evidence prior to sentencing. The Trid 1ssues Subcommittee recommended to
the Commission that trial judges hear victim impact evidence during the aggravation and mitigation hearing
before sentencing the defendant and filing the specid verdict. The Trid Issues Subcommittee aso
recommended an amendment to Rule 26.3 of the Arizona Rules of Crimina Procedure, the Comment to
that Rule, and Adminigtrative Order 94-16, to ensure that capital case sentencing isconducted in aproper
sequence. The Subcommittee' s proposed rule, comment, and order appear in Appendix B of the Interim
Report.

On May 15, 2001, the Commission edited the proposed amendments to Rule 26.3 to dlow thevictim to
“be heard” a the aggravation and mitigation hearing, to dlow the defendant the right of dlocution and to
require the court to st a sentencing date no earlier than seven (7) days after the aggravation/mitigation
hearing in order to properly reflect on the events of the hearing.

The Capitd Case Commission’s proposed changes to Rule 26.3 were adopted by the Arizona Supreme
Court effective June 1, 2002. However, the changes rdaing to the timing of the aggravation/mitigation
hearing have been rendered inapplicable because of the statutory changeto jury sentencing in capital cases
fallowing the Ring decision.

14. Resdual Doubt in Sentencing

On March 28, 2001, the Commission received and approved the Pre-Tria 1ssues Subcommittee’ sreport
dating that resdua doubt should not be added to Arizond slist of statutory mitigators found in A.R.S. 8
13-703(G) largely because the strength of the government’s proof of guilt may aready be consdered
during the sentencing phase of a cepitd case.
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At the January 22, 2002 Capita Case Commission meeting, Arizona Supreme Court Justice Stanley
Feldman urged the Commission to reconsider making “residud” or “lingering doubt” a statutory mitigeting
circumgtance. Both the Pretrial 1ssues and Direct Appea/PCR Subcommittees agreed to re-examinethe
issue.

Current law appears to provide a basis for consdering, as non-gtatutory mitigation, the strength of the
government’ s case and residua doubt asto guilt. See State v. Verdugo, 112 Ariz. 288, 292, 541 P.2d
388, 392 (1975), and Statev. Pandeli, 200 Ariz. 365, 26 P.2d 113 (2001). The Commission declined
to recommend making resdud or lingering doubt a statutory mitigating circumstance.

15. Clerksof Court and Court Reporters Procedures

In its February and March, 2001 meetings, the Commission considered the prolonged time intervasin the
direct appeal process for capital cases. Thesetimeintervals are depicted in Exhibits 25, 27 and 30 of the
Data Set | Research Report. The Commission heard areport from the Direct Appeal/PCR Subcommittee
regarding ddlays in the system due to missing court documents, pleadings and exhibits, and the difficulties
inobtaining transcriptsof trid proceedings. The Subcommittee met with elected court clerksand with court
reporters from around Arizona.

OnMarch 28, the Direct Apped/PCR Subcommittee made three recommendationswhich were gpproved
by the Commisson. Firg, the Commisson recommends amending Rule 31.9 of the Arizona Rules of
Crimind Procedure so that the clerk of the court in capita cases will be required to notify al court
reporters, within ten days of the filing of the notice of gpped, to compile dl transcripts for submission to
the Clerk of the Supreme Court. Thisrule changeisdesigned to givethe court reporters moretimely notice
and to expedite preparation of transcripts. Secondly, the Commission recommends asabest practice that
trid judges order the transcription of dl tria proceedings in every first-degree murder case a the time a
guilty verdict isreturned. This will cause reporters and clerks to begin the transcription process and the
process of gathering exhibits, pleadings and minute entries well before the sentencing date. This practice
will expedite transmission of the record in a capital case, and will hopefully preserve the record in amore
disciplined fashion.

Thirdly, the Commission recommends as a best practice that superior court clerks enter a code on al
crimind calendarsthat clearly identifiesal first-degree murder casesfor use by reportersand court clerks.
No matter what codetheloca clerk ultimately sdects, the calendar will communicate to the court reporter
and to the courtroom clerks that the matter is potentialy a capital case and that records should be
assembled early and safeguarded with the utmost care. Court reporterswill then know that transcriptsmust
be readily availableimmediately after sentencing because the record in al capital cases must be sent to the
Supreme Court within 45 days after thefiling of the notice of apped. The courtroom clerkswill be put on
notice that because thisis acapitad case, the atorneyswill later request every piece of paper, pleading and
minute entry in the case to ensure that the law was followed in the litigation of the case. The Commisson
concluded that these reforms will help to diminate some of the prolonged time intervasinthe capita case
appellate process. The Commission’s proposed Rule 31.9 is reprinted in Attachment A, Appendix D,

paragraph 11.

The Capitad Case Commission’s recommended changes to Rule 31.9 were adopted by the Arizona
Supreme Court effective June 1, 2002.
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16. FileRepository

The Commission debated the issues of prolonged intervasin PCR proceedings (depicted in Exhibits 25,
28 and 31 of the Data Set | Research Report, Attachment B), and adopted two recommendationsin this
regard. The Commission recommendsthat arepository be created in each county for dl trial and appellate
defense files so that PCR counsdl can readily locate files from one location. The repository must be
controlled by the defense team, and drict confidentiaity must be maintained.

Additiond discussion is needed with court administrators, prosecutors and defense counsd in order to
implement this recommendation.

17. Competency to be Executed

The Commission first heard areport on theissue of competency to be executed on January 30, 2001, from
Mr. James Bush on behdf of the Pre-Trid 1ssues Subcommittee. The Commission consdered Mr. Bush's
writtenrecommendationsand heard athree-part recommendationfromthe Pre-Tria | ssues Subcommittee.

First, the Pre-Tria Issues Subcommittee recommended that the Commission consider and debate a
proposal that defendants found mentally incompetent after the issuance of a death warrant have their

sentences convertedtolifeimprisonment. The Subcommitteereported that thisfactuad scenariowould arise
in the context of a judicia competency hearing in which the defendant is found incompetent and will not

regain competency. Second, the Subcommittee recommended that the Commission consider and debate
the current standards applicable to incompetence to determineif the standards as currently applied require
modification. Third, the Subcommittee recommended that the Commission consider changesto the statute
under which Arizona conducts restoration to competency, A.R.S. 88 13-4021 through 4024.

On February 28, 2001, the Commission again discussed the issue of competency to be executed. The
Commissonasked the Pre-Trid | ssues Subcommitteeto recons der theissue and make arecommendation.

On March 28, 2001, the Commission heard the report from the Pre-Trid 1ssues Subcommittee which
reflected substantial debate at two meetings on March 13 and March 20, 2001. The Subcommittee
reported that it had debated a Maryland statute that provides that a death sentence must be commuted to
life imprisonment if adefendant becomesincompetent after being sentenced to death.  The Subcommittee
aso consdered whether Arizona doctors should be prohibited from treating any defendant facing capital
punishment so that Arizona policy would reflect that no restoration to competency may take place. The
Subcommittee voted 6 to 3 with one abstention to present the following recommendation to the
Commisson.

The Pre-Trid Issues Subcommittee recommends to the Commission that Arizonachange
its legidation to require the commutation of a death sentence to the maximum sentence
lawfully impaseable whenthe defendant isfound incompetent after theissuance of adeath
warrant.
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After ddiberation, the Commission voted 12 to 8 with one abstention to accept the subcommittee’s
recommendation. Legidation was introduced in the 2002 State Legidative Sesson but failed. It is
anticipated that Smilar legidation will be reintroduced in the 2003 Regular Legidative Sesson.

18. Maintaining Capital Case Data

This endeavor was undertaken by the researchers and staff of the Center for Urban Inquiry, College of
Public Programs at Arizona State Universty, with help from community members, county derks offices,
county attorney offices, county pretrial services, victim/witness programs, the Department of Corrections,
the Arizona Supreme Court and the Arizona Attorney Generd’s Office. Results of this comprehensive
study of the death pendty in Arizona are displayed in Data Set | and Data Set 1.

After twenty-four months of empirica datacollection, it isthe recommendation of the Commission that the
Attorney Generd’s Office and the Center for Urban Inquiry continue to gather data. The Attorney
Generd’ s Office will continue to gather data to update Data Set |; and the Center for Urban Inquiry will
maintain Data Set 11.

Severa recommendations of the Capita Case Commission require additiona study, and the Commission
accordingly recommends that a subgroup of the Data/lResearch Subcommittee continue to deliberate and
develop processes and protocols to implement Commission recommendations.

19. Preservation of DNA Evidence

The evolution of DNA testing now makes possible effective testing of biologica materids left a crime
scenes and comparisons with a defendant’s DNA.  This powerful evidence may be incriminating or
exculpatory and can effectively prove guilt or innocence.

The preservation of DNA evidence was deliberated by the Trial 1ssues Subcommittee and the Direct
Appeal/PCR Subcommittee. The Direct Appeal/PCR Subcommittee noted that A.R.S. § 13-4013
provides for DNA testing along with al other expert witness and investigative services when “reasonably
necessary” to an adequate defense. Further, PCR DNA testingisrequired under A.R.S. § 13-4240 under
carefully drawn standards enacted by the 2002 Legidature. The Direct Apped/PCR Subcommittee did
not support further legidation or court rule for the preservation and testing of evidence. Severa concerns
were raised with requiring law enforcement to preserve al evidence in every case in which the charge of
murder isbeinginvestigated by apoliceagency. Firgt, sometimesthe consumption of al evidenceisneeded
for astisfactory chemicad analysis and an ironclad rule requiring preservation of al evidence would harm
the need to sometimes use the entire sample to conduct a reliable chemical test. Secondly, if thereis an
ironclad ruleto keep dl evidencein dl casesin which first-degree murder islater charged, some defendants
will not be charged with firs-degree murder smply because many cases (such as missing person cases)
do not begin as murder investigations.

The Trid Issues Subcommittee, however, noted that it is currently the practice of law enforcement in
Arizonato retain evidencein al unsolved murder cases, aswdl asinal capital casesfor anindefinite period
of time. The Trid Issues Subcommittee therefore recommends to the Capital Case Commission that
legidation be enacted that would reguire the preservation of al biologica materias found at the scene of
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al unsolved homicidesandin dl capita casesuntil such time asadefendant can be provided an opportunity
to request DNA testing of that evidence.

The Attorney Generd’s Law Enforcement Advisory Board deliberated, and not withstanding resource
concerns, did not oppose the recommendation.  This recommendation will be presented to the Arizona
Crimind Justice Commission for congderation.

20. Useof the F6 Aggravator

A.R.S. 8 13-703(F)(6) providesthat it shal be an aggravating factor if the defendant commits murder in
an especidly crue, heinous or depraved manner. Data Set | reved s that of the 228 people sentenced to
the death pendlty, 62.7% have the death pendty in place (or have been executed, or the death pendty
reimposed after appeal), 30.3% received alesser sentence, 3.1% were acquitted, and 3.5% have appeals
pending. Of these 228 people, 39 were sentenced to death based on a finding of the sole aggravator,
(F)(6), crud, heinous or depraved. The (F)(6) aggravator was the leading single aggravator with (F)(5),
pecuniary gain being second in 11 such cases. Of the 39 cases, 45% were resentenced to death, 38.5%
received alesser sentence, 5% were acquitted, and 5% have appeals pending.

Some have concluded that these figures indicate a possible abuse of the (F)(6) aggravator and have
questioned whether it isconsistently applied and whether the aggravator isoverly broad. Othersassert that
areview of recent casesindicates that snce the enactment of the naturd life sentencing option, the number
of casesin which the courts have found the (F)(6) aggravator have decreased.

The Pretrid |ssues Subcommittee debated theseissues at length and was unable to reach aconsensus. The
Subcommittee recommended to the Capital Case Commission that additiona study be conducted of the
(F)(6) aggravator that a murder was committed in an especialy crue, heinous or depraved manner.

21. Review of Capital Casesin Which ConvictionsWere Reversed, or
Sentences Remanded or Modified by the Appéellate Court

In December 2000 and January 2001, the Commission agreed on a strategy for the review of casesin
whichsubgtantive errorswerefound by reviewing appellate courtsin Arizona. The casesof conviction and
sentencerelated reversas, remands and modificationsare set forth in Exhibit 22 of the Data Set | Research
Report (Attachment “B”).

Of the 141 decisonsresulting in areversal, remand or modification, the Trial |ssues Subcommittee decided
to review the 7 cases in which not guilty verdicts were returned upon retrid and to review the 71 casesin
whichthe defendant was sentenced to lifeimprisonment or aterm of yearsafter retrid or resentencing. The
Commisson established a uniform set of guiddines to assigt in examining these cases. Commission
memberswere asked to consider issues such aswhy the conviction or sentence was reversed; whether the
error islikely to reoccur; whether safeguardswerein placea thetimeof theorigind trid or havesince been
adopted; and whether Commission members recommend changes based on the cases reviewed.

The Trid 1ssues Subcommittee invited Commission membersto join them for an in-depth sudy of the 78
cases. Thegod of thestudy wasto determinewhether additiona recommendationsfor reform are needed.
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On August 29, 2001, the Trid Issues Subcommittee held aretreat hosted by John Stookey and Osborn
Maledon to discuss the analyses of the 78 cases in which a death sentence was overturned and the
defendant found not guilty, given life imprisonment or given a term of years on resentencing. At a
subsequent meeting held on March 20, 2002, the Trid Issues Subcommittee discussed the
recommendations from the August 29, 2001 meeting and concluded:

$ It had been proposed that asurvey of capita representation be conducted to get a current
sngpshot of the death pendty processin Arizona. The Trid Issues Subcommittee later
concluded that the survey as proposed could not be redigticaly accomplished.

$ That arecommendation be made to the Commission to affirm and emphasize its previous
satement regarding the L egidature’ sfailureto gppropriate the additiona resourcesneeded
at thetrid and PCR level for capita cases.

$ That arecommendation be made to the Commission that would strengthen and enforcethe
Ethicd Rules holding supervisors in public defenders offices repongible for supervising
counsdl gppointed in capitd cases.

$ That a recommendation be made to the Commission that would change Rule 45(a)
Continuing Lega Education Requirements for continuing legd and judicid education for
prosecutors and judges before being assigned acapita case. See Section 8§, infra, for the
Commission’s precise recommendation on legal education of lawyers and judges who
work on capital cases.

22. Race-neutral Decisions

Data Set | shows that 69.1% of the defendants sentenced to death in Arizona are Caucasian; 15.7%
Mexican American/Hispanic; 11.3% African American; and 1.7% Native American. Further, we know
that 81.9% of the victims of Caucasian defendants are Caucasian and 60.9% of the victims of defendants
of other races are themsdalves of other races or ethnicities.

Data Set |1 indicates that of 260 Caucasian defendants charged with first-degree murder in Arizona over
the past five years, 151 or 58% were noticed for the death pendty, 79 or 52% of those went to tria, 62
or 78% of those were convicted of first-degree murder and 18 or 29% of those received the degth penalty.
Conversdly, of the 401 minority defendants charged with first-degree murder, 144 or 36% were noticed
with the desth penalty, 68 or 47% went to trial, 45 or 66% of those tried were convicted of first-degree
murder and 11 or 24% of those convicted received the death pendty. See Exhibit 15 of Data Set 11 for
an in-depth analyss of this data

Some Commission members conclude from these Satistics that there does not appear to be aracia bias
inthe administration of the deeth pendty in Arizona. Other Commission members conclude that there may
be a bias basad on the race of the victim, or that it isimpossible to draw conclusions regarding biasin the
system. (See Comment by John A. Stookey, infra.)
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The Attorney Genera does not believe the gatistics developed by the Data Subcommittee support an
dlegation of racia bias in the process. Statistics relating to the race of the victim are not necessarily
informetive regarding racism. An andysisof whether race playsarolein the processismore appropriaey
focused on the race of the defendant. Statistics developed by the Data Subcommittee show that
Caucasian defendants are treated essentidly the same as non-Caucasian defendants from indictment to
convictionand sentencing. The only significant satistica difference noted in the process asit relatesto the
race of the defendant is that the conviction rate for Hispanic defendants is lower than that for Caucasan
defendants and for non-Hispanic minority defendants. Caucasians do not appear to be treated more
leniently than non-Caucasians. In fact, a Caucasan defendant who commits a murder Smilar to that
committed by a non-Caucasian defendant is dightly more likely to receive the degth pendty than a non-
Caucasandefendant. Seventeen out of the 22 people executed in Arizona since the State’ s death pendty
satutewasamended in 1973 were Caucas an, and approximately 70% of the current death-row popul ation
in Arizonais Caucasan. Thus, any suggestion that Arizona' s degth penalty process reflects aracid bias
appears to be unwarranted.

Statigticsreating to the race of the victim may be mideading because they may relateto the type of murder
committed rather than to the way the defendant is treated in the death pendty process. Some types of
murders are less likely to be pursued as acapita case, not because of the race of the victim, but because
of the nature of the murder. If, for example, amurder occurs during agang incident, thereislesslikelihood
of the death penaty being sought or imposed for anumber of reasons. There may be some degree of fault
on the part of the murder victim, there may be a problem with the credibility of witnesses to the crime, or
an unwillingness on the part of witnessesto assst with the prosecution. If, as appearsto be the case, the
percentage of non-Caucasansinvolved in gang murdersis higher than that for Caucasians, see Appendix
B, Chart prepared by Maricopa County Attorney’ s Office, Satisticsrelating to therace of thevictimasan
indicator of whether the death penalty will be sought or imposed may be skewed.

Commissionmembers unanimoudy agreethat it isthe responghility of dl participantsinthecrimind justice
system to promote practices that ensure that race-neutral decisons are made regarding defendants and
victims when deciding whether to seek or impose capital punishment, and that participants in the system
should usetheempirical datafrom DataSets| and |1 ininternd reviewsand discussi onsregarding the death

penalty process.
23. Requestsfor a Moratorium on the Death Penalty in Arizona

After the United States Supreme Court issueditsrulingin Ring v. Arizona finding Arizona sdeeth pendty
statute uncongtitutional, severd members of the Commission urged the Commission to recommend a
moratorium on the death pendty in Arizona. Those members of the Commission argued thet thelikelihood
of error in capital cases, together with uncertainty resulting from the Ring decision, warranted such a
moratorium. See Comment submitted by John A. Stookey, infra. A mgority of Commisson members,
including the Attorney Generd, disagreed and declined to recommend a moratorium.
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V. Comments by Commission Members

Commission members were invited to submit Comments to be included in Commission Reports. Some
Comments were previoudy submitted and are included in the Interim Report attached to thisReport. The
Comments presented in the Interim Report and in this Final Report do not represent consensus views of
the Commission and were not circulated for reponse from other Commission members.

Comments by John A. Stookey. Joined by: Peg Bortner, Jose
Cardenas, Harold Higgins, Michael Kimerer, Charles Krull,
Christopher Johns, and L ois Y ankowski

Asthe Introduction to the Final Report indicates, the issues of whether the death pendty
should be eiminated or a moratorium placed on its impogtion were never directly
presented to the Commission. However, it ismy strong belief that the confluence of three
factors that were or should have been before the Commission logicaly leads to the
concluson that, & a minimum, a moratorium should be imposad until such time as
fundamenta flaws in the capital system are corrected. Those factorsinclude:

Data collected by the Commission indicating that:

@ innocent persons have been wrongfully sentenced to death in Arizong;
(b) the reversd ratein Arizona capitd casesisdisurbingly high; and

(© outcomesin capital casesare reated in concerning waysto therace of the
vicim.

The Commissonfinding thet capital indigent representation issignificantly underfunded and
undergtaffed, combined with Commission data showing that the most common reason for
reversasin capital casesisineffective assstance of counsd.

The fact that the Commission never looked at the implications of the Ring decision or of
the new statute, which, if anything, would seem to increase the chances of wrong and
inconggtent decision-making.

l. Data collected by the Commission warrant the elimination of the death

penalty in Arizona or at least a moratorium to address whether and how these
problems may be addressed.

A. The Arizona capital system has wrongfully sentenced individuals to
death. The recent totd vindication of Ray Krone by DNA evidence and the acceptance
of that vindication by the Maricopa County Attorney’ s Officeisthemost clear and visble
example of the fact that Arizona has wrongfully sentenced people to death. After the
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Krone outcome, the question is not whether, but how many. The Capitd Case
Commission data demonstrate that 7 other individuas who were originaly sentenced to
death later had their convictions overturned, and were then found not guilty of the
underlying offense on retrid. Additionally, 6 other individuas who were originaly
sentenced to death because of evidentiary issues, later had their sentences reduced to time
served and were released from prison.

B. Thereversal ratein Arizona capital casesisvery high. Capita Case
Commission Data demonstrate that Arizona's capital cases are reversed at a rate of
gpproximately equa to 50%. This meansthereis a50% chance that a person sentenced
to death will have his or her conviction or sentence overturned on gpped &t least once.

C. Theimposition of the death penalty is significantly related to the race
of the victim. For the period 1995 to 2000 for al first degree murder indictments for
which data were available to the Capital Case Commission on raceof boththevictimand
offender, thereare Sgnificant differencesin theway offenderswhokilled Caucasanvictims
are sentenced in comparison to those who killed Hispanic victims. For example, of the
316 first degree murder indictments for the murder of a Hispanic, only one case resulted
in the death pendty. Put another way, only .3% of the 316 Hispanic first degree murder
victims hed their offenders sentenced to death. On the other hand, of the 277 Caucasian
victims during the same period, 24 offenders were given the death pendty (8.7%).

The fina Commission Report and Recommendationsdo not inany systematic way
address the sgnificance of these satigtics gathered by the Commisson itsdf. | do not
believe that we can continue uninterrupted with asystem that has demonstrably sentenced
the innocent to deeth; has pervasive inconsistency and error, and makes decisonsrelated
in disturbing ways to the race of the victims. These datadonelead meto conclude either
that the death pendty is afailed experiment in Arizona or that we must & least impose a
moratorium to determine whether these flaws can be remedied.

. Indigent representation is woefully underfunded and understaffed in
Arizona.

The Commission itself recognized this problem and to its credit proposed
legidation in two different sessons to establish a state-wide capital defenders office for
Post-Conviction Relief representation and capitd trid representation in therura counties.
Unfortunately the legidature chose not to passthe legidation.  Although the Commission
did not fully study this issue, it would seem irrefutable that with recent budget cuts and
fiscd difficulties, the problems of funding adequate capital representation have indeed
become worse.

These redities must be laid againgt the data collected by the Commission that the
number one reason for reversasin capita casesisineffective assstance of counsdl. Even
a cursory look behind those numbers shows that this is not merely a story about
incompetent lawyers, but a story about underfunded and understaffed public defender
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offices. The Commission data further demongtrate the significance of these findings
because nearly al capita cases in Arizonainvolve indigent defendants represented by
public counsd.

The Commission's Final Report indicates that the Commisson “regrets’ that the
legidature did not do anything to resolve this Situation, but does not make any statements
about what we as a gate should do in the face of the failure of the legidature to act. |
bdieve that the only reasonable response to a system that seeks to impose the death
pendty, but is so underfunded asto be unable to makethe decision of who should liveand
who should dieinafair and equitable way, isto either eiminate that system or &t least op
it until such time as adequate funding is provided.

[Il.  TheCommisson did not addressin any way the implications of the Ring
decison and the new capital statutein Arizona.

The Final Report nearly totdly ignores that during the last year thelargest change
in recent history in the Arizona death penaty system has occurred. 1n the wake of the
Ring decison, Arizona sdesth pendty statute was declared unconstitutiona and replaced
by a new and fundamentally different system. Arizona has now moved from a system
wheredl capita fact-finding and sentencing was done by ajudgeto onewheredl relevant
decisons are made by ajury.

All of the data collected by the Commisson were collected with regard to the old
system and there has been no attempt by the Commission to address whether the new
system will increase, decrease, or be irrdevant withregard to the flaws aready identified
by the Commission in the capitdl sysem. For example, under the new Satute, thereisa
substantidly reduced safety net to prevent wrongful convictions and sentences. Such a
safety net might include: (1) the possibility for thetrid judge to override capita sentences;
(2) alife sentence when the jury is hung with regard to gppropriate sentence; and (3)
continued de novo independent review by the Arizona Supreme Court. The new Statute
provides no opportunity for trid judge override; permits multiple juries when the origind
jury is hung on the sentence; and diminates the longstanding provisions for independent
review by the State Supreme Court.

Similarly, the new statute makes no attempt to reshape aspects of the old system
that were particularly designed for judge sentencing that may no longer be appropriate for
jury sentencing. For example, Commission data show that the especidly heinous, crud,
or depraved aggravator isthemost commonly found aggravator to make adefendant desth
digible in Arizona under the old sysem. Case law on this aggravator has consistently
made it clear that the inherent ambiguity of these terms was not problematic in Arizona
because it was the judge, rather than thejury, that found capital facts. However, now that
the statute cals for the jury to make that decison, it would seem that some attempt must
be made to further define and narrow that aggravator. The Commission did not consider
thisissue. Smilarly, proportiondity review has been diminated in Arizona, but it would
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seem plausibleto congder serioudy itsreingtitution in the wake of potentia inconsistencies
of jury sentencing. Again the Commission has not addressed thisissue.

We dso now know that the new system will be even more costly to operate than
the old system. Indeed in Maricopa County both the prosecutor and dl indigent defense
agencies have asked for substantid supplementa appropriations, which must be
conddered in the light of exigting budget cuts. The new system will in dl likelihood
accentuate the exigting problems of indigent capita representation. Again the Commission
did not congder thisissue.

Until such an evauation of the new statute is conducted, | do not bdieve that we
can, in good faith, say that the capital system should continue in Arizona

V. Conclusion.

The members of the Capitd Commission have taken a significant step toward
undergtanding and eval uating the degth pendty in Arizona. Most Significantly thet step has
beento collect dataand information about the operation of the system. However, | believe
that the Commisson has not completed the work necessary to finish its review. Most
importantly, we have not fully addressed what | believe is the inevitable conclusion that
ours is a fundamentaly flawed system; flawed by incorrect decisons, high levels of
inconsstency, inadequate funding for representation; and decisonsrelated to what should
be irrdlevant factors, such as the race of the victim. On top of that, we have not looked
at dl at theimplications of the new system that has been ingtituted in the wake of Ring.

For thesereasons, | respectfully suggest that the only appropriate recommendation
for the Capitd Case Commission based upon what we have learned over the last two
years and what we now redize we Hill don't know is that, & a minimum, a moratorium
should be imposed within the capital system until we can determine whether the observed
flaws can be diminated or whether our inability as asociety to remedy these flaws should
lead to the abalition of the death pendty in Arizona
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VI. CONCLUSION

Attorney General Napolitano expresses gppreciation to Capita Case Commissionmembersand staff for
volunteering their time and talents to this effort. The Commisson provided a hedthy forum in which to
discuss and address concerns relating to the death penalty processin Arizona

The data amassed by the DatalResearch Subcommittee provides an unprecedented wealth of information
and alowsfor adiscusson of how the death pendty process works without resort to anecdotd histories.
While the data may lead different people to reach different conclusions, its availability is invauable in
attempting to make reasoned conclusions about the degth pendty in Arizona

The recommendations proffered by the various subcommittees and the Commission are the result of
extensve study and deliberation by prosecutors, defense attorneys, judges, victim advocates, and state
legidators. The Commisson strongly urges that the recommendations set forth in the report be adopted
to attempt to improve the death penalty processin Arizona.

Hndly, this Report is not intended to be the find word on the death pendty, but rather a starting point for
additional discussion and study. Attorney General Napolitano recommends that dl participants in the
system continue to work together to try to ensure that the death pendty processisjugt, timely, and fair to
defendants and victims.
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APPENDIX A

ER 1.1. Competence

A lawyer shall provide competent representation to a client. Competent representation requires the legal
knowledge, skill, thoroughness and preparation reasonably necessary for the representation.

Comment
L egal Knowledge and SKill

[1] In determining whether alawyer employs the requisite knowledge and skill in a particular metter,
relevant factors include the relative complexity and specidized nature of the matter, the lavyer’s generd
experience, the lawyer’s training and experience in the field in question, the preparation and study the
lawyer isableto givethe matter and whether it isfeasibleto refer the matter to, or associate or consult with,
alawyer of established competence in thefield in question. In many instances, the required proficiency is
that of agenerd practitioner. Expertisein aparticular field of law may be required in some circumstances.

[2] A lawyer need not necessarily have specid training or prior experience to handle lega problems
of a type with which the lawyer is unfamiliar. A newly-admitted lawyer can be as competent as a
practitioner with long experience. Some important legd skills, such as the analysis of precedent, the
evauation of evidence and legd drafting, arerequired in al legd problems. Perhapsthe most fundamental
legd skill condstsof determining what kind of legd problemsastuation may involve, askill that necessarily
transcends any particular specidized knowledge. A lawyer can provide adequate representation in a
wholly novd field through necessary study. Competent representation can aso be provided through the
association of alawyer of established competence in the field in question.

[3] In an emergency alawyer may give advice or assstance in amatter in which the lawvyer does not
have the skill ordinarily required wherereferra to or consultation or association with another lawyer would
be impracticable. Even in an emergency, however, assstance should be limited to that reasonably
necessary in the circumstances, for ill-consdered action under emergency conditions can jeopardize the
client’sinterest.

[4] A lawyer may accept representation where the requisite level of competence can be achieved by
reasonable preparation. Thisappliesaswdl to alawyer who is appointed as counse for an unrepresented
person. Seeaso ER 6.2.

Thoroughnessand Prepar ation

[5] Competent handling of a particular matter includesinquiry into and andysisof thefactud and legd
elements of the problem, and use of methods and procedures meeting the standards of competent
practitioners. It soincludesadequate preparation. Therequired attention and preparation aredetermined
in part by what is at stake; mgor litigation and complex transactions ordinarily require more etaberate
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extensive treatment than matters of lesser complexity and consequence. An agreement between the
lawyer and the client regar ding the scope of the r epr esentation may limit the matter sfor which
thelawyer isresponsible. See ER 1.2(c).

Maintaining Competence

[6] Tomaintain the requisite knowledge and skill, alawyer should k eep abreast of changesin the
law and its practice, engage in continuing study and education and comply with all continuing legal

educatlon requwements to WhICh the Iawver is sublect i-f—a—sy&em—ef—peeﬁewew—has—been

[7]  Alawyer, whether appointed or retained. who represents a defendant in a capital case
shall comply with the standards for appointment of counsd in capital cases set forth in the
Arizona Rules of Criminal Procedure—




ER5.1. Responsibilities of aPartreror-Partners, Managers, and Supervisory Lawyers

@ A patner in alaw firm_and a lawyer who individually or together with other lawyers
possesses compar ablemanagerial authority in alaw firm, shall makereasonableeffortsto ensurethat
the firm hasin effect measures giving reasonable assurance that dl lawyersin the firm conform to therdtes
Rules of prefessona-Professional  eonddet-Conduct.

(b) A lawyer having direct supervisory authority over another lawyer shall make reasonable effortsto
ensure that the other lawyer conforms to the ratesRul es of prefessionatPr ofessional eenduetConduct.

(© A lawyer shadl be responsible for another lawyer’s violation of the rutes-Rules of professona
eonduet-Conduct if:

@ the lawyer ordersor, with knowledge of the specific conduct, ratifiesthe conduct involved;
or

2 the lawyer isapartner or has compar able managerial authority inthelaw firminwhich
the other lawyer practices, or has direct supervisory authority over the other lawyer, and knows
of the conduct at a time when its consequences can be avoided or mitigated but fails to take
reasonable remedial action.

Comment

[1]  Peregraphs-Paragraph (a) aﬁd-fb)—fefeﬁgppll esto Iawyerswho havewpemsefy anagerial
authority over the professiona work of afir i y. See ER 1.0(c).

This includes members of a partnership, ane-the shareholders inalaw firm organl ized as a professond
corporation,_and members of other associations authorized to practice law; lawvyers having
sdpervisory-compar able manager ial authority inalegal servicesor ganization or a thelaw department
of an enterprise or government agency; and lawyers who have intermediate manageria responghbilitiesin
afirm._Par agraph (b) appliesto lawyer swho have supervisory authority over the work of other
lawyersin afirm.

[2]  Paragraph(a)requireslawyer swith managerial authority withinafirmtomaker easonable
effortsto establish internal policies and procedur es designed to provide r easonable assur ance
that all lawyersin the firm will conform to the Rules of Professional Conduct. Such policiesand
procedures include, but are not limited to, those designed to detect and resolve conflicts of
interest, identify dates by which actions must be taken in pending matters, account for client
funds and property and ensurethat inexperienced lawyers are properly supervised.

[8] Fhe-Other measures that may be required to fulfill the responsbility prescribed in paregraphs
paragr aph (a) areHb)-can depend on the firm’ s structure and the nature of its practice. Inasmall firmof
experienced lawyer s, informa supervison and eceasona-admontttor-periodic reviewof compliance
with the required systems ordinarily-might-be-saffietent will suffice. In alarge firm, or in practice
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gtuations in which trateasey—dfficult ethica problems frequently arise, more daborate procedtres
measur es may be necessary. Some firms, for example, have a procedure whereby junior lawyers can
make confidentid referrd of ethical problems directly to adesignated senior partner or Specia committee.
See ER 5.2. Firms, whether large or smdl, may dso rely on continuing lega education in professond
ethics. In any event, the ethical amosphere of a firm can influence the conduct of dl its members and a

tanryer-having-adthority- over thework-of-anetherthe par tner smay not assume thatthe suberdinatetanryer
all lawyer s associated with the firm will inevitably conform to the rutesRul es.

[4] Paragraph (c)ttyexpressesagenerd principle of per sonal responghility for actsof another. See
aso ER 8.4(a).

[5] Paragraph (c)(2) definesthe duty of apartner or other lavyer having compar able managerial
authority in alaw firm, aswell asalawyer who has direct supervisory authority over performance of
gpecific legal work by another lawyer. Whether a lawyer has sdaeh-supervisory authority in particular
circumstances is aquestion of fact. Partners ef-aprivatefirm-and lawyer s with compar able authority
have at least indirect responsibility for al work being done by the firm, while a partner_or_manager in
charge of a particular matter ordinarily al so haselrect-adthority-eversuper visory responsibility for the
work of other firmlawyersengaged in thematter. Appropriate remedia action by apartner or managing
lawyer would depend on the immediacy of thepartrersthat lawyer’sinvolvement and the seriousness
of the misconduct. Fhe-A supervisor is required to intervene to prevent avoidable consequences of
misconduct if the supervisor knowsthat the misconduct occurred. Thus, if asupervising lawvyer knowsthat
a subordinate misrepresented a matter to an opposing party in negotiation, the supervisor as well asthe
subordinate has a duty to correct the resulting misgpprehension.

[6] Professional misconduct by alawyer under supervision could reved a violation of paragraph (b)
on the part of the supervisory lawyer even though it does not entail a violation of paragraph (c) because
there was no direction, ratification or knowledge of the violation.

[7]  Apart from this rdle-Rule and ER 8.4(a), a lawyer does not have disciplinary liability for the
conduct of a partner, associate or subordinate. Whether a lawyer may be liable civilly or criminaly for
another lawyer’s conduct is a question of law beyond the scope of these rutesRul es.

[8]  The dutiesimposed by this Rule on managing and supervising lawyers do not alter the
personal duty of each lawyer in afirm to abide by the Rules of Professional Conduct. See ER

5.2(a).




ER 5.2 Responsibilities of a Subordinate L awyer

@ A lawyer is bound by the rdtes—Rules of professona—Professonal esnduet—Conduct
notwithstanding that the lawyer acted at the direction of another person.

(b) A subordinate lawyer does not violate the rates-Rules of prefessional-Professional esndltiet
Conduct if that lawyer actsin accordance with asupervisory lawyer’ sreasonabl e resolution of an arguable
question of professond duty.

Comment

[1]  Although alawyer isnot relieved of respongbility for aviolation by the fact that the lawyer acted
at the direction of a supervisor, that fact may be rdevant in determining whether a lawyer had the
knowledge required to render conduct a violation of the ratesRules. For example, if asubordinatefiled
afrivolous pleading & the direction of a supervisor, the subordinate would not be guilty of a professiona
violaion unless the subordinate knew of the document’ s frivolous character.

[2]  Whenlawyersin asupervisor-subordinate rel ationship encounter a maiter involving professona
judgment asto ethica duty, the supervisor may assume responsibility for making thejudgment. Otherwise
a consstent course of action or position could not be taken. If the question can reasonably be answered
only one way, the duty of both lawyersis clear and they are equdly responsible for fulfilling it. However,
if the question is reasonably arguable, someone has to decide upon the course of action. That authority
ordinarily reposes in the supervisor, and a subordinate may be guided accordingly. For example, if a
question arises whether the interests of two clients conflict under ER 1.7, the supervisor’'s reasonable
resolution of the question should protect the subordinate professondly if the resolution is subsequently
chdlenged.

ER5.3. Responsibilities Regar ding Nonlawyer Assistants
With respect to a nonlawyer employed or retained by or associated with alawyer:

@ a partner,_and a lawyer who individually or together with other lawyers possesses
compar able managerial authority in alaw firm shal make reasonable efforts to ensure that the firm has
ineffect measures giving reasonabl e assurance that the person’ sconduct iscompatiblewith the professond
obligations of the lawyer;

(b) alawyer having direct supervisory authority over the nonlawyer shal make reasonable efforts to
ensure that the person’s conduct is compatible with the professona obligations of the lawyer; and

(© alawyer shdl be responsible for conduct of such a person that would be a violation of the futes
Rules of professonat-Pr ofessional eenduet-Conduct if engaged in by alawyer if:

@ the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct
involved, or
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(20  thelawyerisapartneror hascomparablemanagerial authority inthelaw firminwhich
the person is employed, or has direct supervisory authority over the person, and knows of the
conduct at atime when its consegquences can be avoided or mitigated but fails to take reasonable
remedid action.

Comment

[1] Lawyers generdly employ assgtants in their practice, including secretaries, investigators, law
student interns, and pargprofessonds. Such assistants, whether employees or independent contractors,
act for thelawyer inrendition of thelawyer’ sprofessiona services_L aw enfor cement officersgenerally
are not considered associated with government lawyers, for purposes of this Rule. A lawyer
shedtermust give such assistants appropriate ingtruction and supervision concerning the ethical aspects of
their employment, particularly regarding the obligation not to discloseinformation relating to representation
of the client, and should be respongble for their work product. The measures employed in supervisng
nonlawyers should take account of the fact that they do not have legd training and are not subject to
professond discipline.

[2] Paragraph (a) requires lawyers with managerial authority within a law firm to make
reasonable effortsto establish internal policies and procedur es designed to providereasonable
assur ance that nonlawyersin thefirm will act in away compatiblewith the Rules of Professional
Conduct. See ER 5.1, Comment [1]. Paragraph (b) applies to lawyers who have supervisory
authority over the work of a nonlawyer. Paragraph (c) specifies the circumstances in which a
lawyer is responsible for conduct of a nonlawyer that would be a violation of the Rules of
Professional Conduct if engaged in by a lawyer.




APPENDIX B

The Maricopa County Attorney’s Office prepared the following chart showing the race of the defendant in different types of murder cases. The

numbers within the boxes represent an individua case from Maricopa County’ sfiles. The same number may appear more than once if there are co-

defendantsin aparticular case.

MURDER CASESIN MARICOPA COUNTY BETWEEN JANUARY, 1995 AND DECEMBER 31, 1999

CATEGORIZED BY TYPE OF MURDER AND BY RACE OF THE DEFENDANT

Gangs (a) DriveBy (b)
Assault (c) Retribution

Drugs (a) Debt Collection
(b) Rip Off (c) Retaliation

Sex (a) Assault (b) Assault
with Child

Other (a) Retdiation for
Testimony (b) Murder for
Hire (c) Cop Kill (d) Officer
Assault (e) Vehicular Crimes

Caucasian

440 (a), 524 (), 529 ()

236 (b), 236 (b), 238 (b), 238
(b), 289, 435, 436, 561, 563
430 (b), 431 (b), 527

156 (a), 211, 372, 385 (a),
386 (a), 449 (a), 473 (a), 608
(a), 614 (a), 614 (a), 614 (a),
652 (a)

85 (b), 86 (b), 87 (b), 115 (c),
117 (b), 139 (a), 140 (a), 269
(d), 329 (b), 330 (b), 354 (b),
355 (b), 424 (b), 425 (b) 426
(b), 564, 620, 620, 622 (a)
428 (e), 523 (a)

Non-Caucasian

33, 136 (a), 137 (a), 199 (a),
199 (a), 205, 243, 388, 394,
395, 396, 405, 405, 489, 549,
556, 656 125, 200 (a), 200
(@), 232, 244, 256, 314, 315,
316, 317, 323, 326, 333, 440 (a),
440 (a), 502, 539 (c), 540 (),
579 (c), 590, 601 (a)

122 (b), 122 (b), 127 (b),
127 (b), 133 (), 134 (0),
135 (), 148 (c), 167 (b),
167 (b), 247, 293 (d),
370 (b), 371 (b), 522 (b)

220 (a), 382, 412, 474
(b), 553 (b), 554 (b),
596 (b), 621 (b), 649 (b),
658 ()

170 (b)

446 (e) 445 (e), 445 (e),
445 (e), 519, 624, 703

Bold = Death Alleged
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Family Violence (g
Spouse on Spouse (b) Baby Death
(c) Boyfriend/Girlfriend (d) Family
Member/Family Member () Child
Abuse (f) Roommate/Roommate

Assault (a) Retribution (b) Fight (c)
DOC Assault (d) Debt Collection

Kidnapping

Robber Y (a) Robbery Gone Bad
(b) Home Invasion

Caucasian

2 (a), 17 (b), 39 (d), 42 (d), 91 (a), 92
(a), 93 (a), 141 (f), 169 (), 174 (f),
185 (d), 186 (d), 197 (a), 198 (),
207 (c), 207 (c), 214 (f), 215 (d),
216 (d), 217 (d), 218 (d), 224 (d),
224 (d), 257 (a), 306 (d), 309 (),
300 (a), 345 (d), 346 (d), 360, 483
(€), 555 (d), 575 (€), 576 (€), 631 (a),
651 (€) 45 (a), 46 (), 119 (a), 225
(c), 231 (d), 240 (d), 352 (c), 365 (d),
366 (), 399 (f), 419 (a), 421 (), 422
(c), 439, 444 (3)

3(a), 78, 79 (a), 80 (a), 81 (a), 131 (a), 144
(b), 149 (b), 161 (d), 184 (a), 233 (b), 234
(b), 258, 273 (c), 274 (c) 275 (c), 283, 451,
465 53 (b), 105, 106, 162, 165, 173, 248,
249, 255, 259, 282, 328, 333, 335, 350, 357,
358, 375, 390, 392, 393, 409

461, 462, 464, 647

25 (a), 26 (a), 27 (a), 59 (a), 59 (a), 67
(b), 121, 152, 153, 154, 155, 195,
196, 212, 213, 272, 278, 281, 313,
318 (a), 319 (a), 335, 336, 347, 407,
417, 417, 448, 468, 469, 513, 538,
538, 567, 568, 569, 580,591, 591,
591, 591, 592, 592, 592, 592, 603,
645, 659 66, 177,178, 219, 235,
260, 267, 279, 280, 296, 297, 298, 320,
320, 321, 321, 322, 322, 327, 362, 363,
364, 387,526

Non-
Caucasian

24 (a), 188 (1), 262 (C), 299 (d), 300
(d), 340 (b), 383 (d), 571 (€), 571 (e),
585 (€), 607 (€), 619 (a), 619 (d),
653 (a) 147 (d), 190 (d), 230 (d), 270
(@), 271 (d), 324 (b), 341 (d), 427 (c)

34 (b), 34 (), 73 (a), 74 (), 158 (a), 159
(a), 183, 183, 183, 242 (b), 242 (b), 242
(b), 307, 307, 337, 337, 368, 587, 587,
587 118, 130, 150, 151, 182, 201, 202, 204,
239, 261, 268, 290, 292, 302, 334, 339, 356,
406, 408, 410 (3), 411, 416, 418, 433, 438, 441

611, 612, 700

5(a), 6 (a), 9 (a), 67 (b), 126, 143,
166, 194, 209, 210 (b), 254 (b), 254
(b), 254 (b), 342, 343, 344, 374 (b),
374 (b), 374 (b), 401, 402, 404, 450,
538, 588, 589, 618, 618, 618, 628,
632,633 129, 138, 142, 160, 181,
206, 221, 222, 250, 252 (b), 253 (b),
263, 284, 285, 287, 288, 384

Bold = Death Alleged




